PROFESSIONAL SERVICES AGREEMENT

THIS PROFESSIONAL SERVICES AGREEMENT is made this __ day of
October, 2017, by and between the City of Lawrence, Kansas, a municipal corporation,
and Browne, Bortz, & Coddington, Inc., d/b/a BBC Research & Consulting, Inc., a
Colorado corporation.

RECITALS

A. The City of Lawrence, Kansas (“City”), a municipal corporation is in need of certain
professional services, specifically a housing marketing study.

B. Browne, Bortz, & Coddington, Inc., d/b/a BBC Research and & Consulting, Inc.
(“Consultant”), a Colorado corporation, has proficiency in performing housing
marketing studies.

C. The City wishes to engage Consultant, as an independent contractor, to perform
the needed services, which are described in detail in the Consultant’s proposal
(affixed hereto as Exhibits A and incorporated herein by reference as if set forth
in full).

D. The Consultant is willing and able to provide the services for which the City wishes
to engage it and agrees to perform those services in accordance with the terms
and conditions of this Professional Services Agreement, as set forth below.

NOW, THEREFORE, in light of the mutual promises and obligations contained
herein, and in exchange for good and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged by the parties, the parties agree as follows:

TERMS

SECTION 1. Engagement. The City hereby engages Consultant as an independent
contractor to perform the services hereinafter described and Consultant hereby accepts
that engagement.

SECTION 2. Services.

(a) Scope of Services. Consultant shall perform those services (“Contract
Services™) specifically described in Exhibit A and/or as requested by the City
as needed for the duration of the contract. The parties may agree at any
time to expand or modify the scope of the Contract Services. Such
agreement shall be in writing and shall be attached to this Professional
Services Agreement as an Addendum.
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Subcontracting Services. Consultant may not, without first obtaining
written consent of the City, subcontract any of the Contract Services.

Time of Performance. Time is an important element of this Agreement.

Qualified Personnel. Consultant shall provide sufficient qualified
personnel to perform the Contract Services. Additionally, Consultant agrees
to provide qualified personnel to prepare reports and to perform other
duties hereunder, as may reasonably be requested by the City.

Compensation and Reimbursement of Expenses.

Compensation. Subject to the limitations established at Section 3(c), City
shall pay Consultant for the actual hours that Consultant’s professional staff
spends performing the Contract Services. City shall also pay Consultant for
Subcontracting Services authorized by the City in accordance with Section
2(b). The parties agree that the amounts payable to Consultant for actual
work performed shall in no way be dependent upon the nature of the
conclusions reached or the reports or advice given by Consultant; nor are
they dependent upon the success or lack of success of the City’s project(s).

Reimbursement for Expenses. Subject to the limitations established at
Section 3(c) and in addition to the City’'s payment of Compensation as
established at Section 3(a), the City agrees to reimburse Consultant for
certain out-of-pocket expenses and related administrative expenses
incurred by Consultant in connection with the performance of the Contract
Services established by this Professional Services Agreement, including but
not limited to travel expenses, hotel costs, mileage for transportation, long-
distance telephone calls, postage, messengers, the costs of computer time,
and the like.

Maximum Compensation and Reimbursement. Unless otherwise
agreed upon by the parties in writing, the maximum total amount payable

to Consultant (i) as compensation for Contract Services and any
Subcontracting Services under Section 3(a) and (ii) as reimbursement for
expenses under Section 3(b), shall not exceed the sum of SEVENTY-
EIGHT THOUSAND SIX HUNDRED FIFTY DOLLARS AND NO CENTS
($78,650.00). Unless otherwise agreed by the parties in writing, Consultant
shall not be requested to provide Contract Services or to incur related
expenses to the extent that the cost of such Contract Services or related
expenses would exceed $78,650.00 and the City shall not be requested to
pay to Consultant a sum more than that amount.
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SECTION 4.
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Payment Terms. Consultant shall send invoices to the City, not more
frequently than once per month, setting forth the Contract Services
performed and the amount of Compensation under Section 3(a) and
Reimbursement for Expenses under Section 3(b) due under this
Professional Services Agreement. To be eligible for reimbursement, all
expenses shall be listed individually and shall be accompanied by receipts
or other applicable documentation establishing that Consultant has incurred
those expenses in the course of performing under this Professional Services
Agreement. All invoices are payable upon receipt by the City. The City
agrees to make such payment within thirty days of receipt of the invoice. If
payment is not received within thirty (30) days from the due date of such
payment, Consultant may suspend further performance under one or more
Work Authorizations until payments are current. The City shall notify
Consultant of any disputed amount within fifteen (15) days from the date
of the invoice, give reasons for the objection, and timely pay any undisputed
amount. The City also agrees to accept electronic invoices for services and
scanned copies of receipts and other documentation. Consultant agrees to
provide the City with originals before the City is obligated to pay the invoice.
Consultant is expected to pay all sub-consultants for satisfactory work
performance of their contracts within 10 days upon receipt of payment by
the City.

0] Client shall have the right, upon reasonable notice to Consultant, to
audit, at any time, up to one year after payment of the final invoice,
Consultant’s records relating to the fees and expenses incurred in
connection with Contract Services.

Term and Termination of Professional Services Agreement.

This Agreement shall commence on and terminate on
. The schedule for project completion is set forth in Exhibit A.
The parties may agree in writing to extend the term of his Agreement.

The parties may terminate this Professional Services Agreement at any
time, for convenience or for cause, upon 30 days’ written Notice to the other
party. In the event that the City terminates the Agreement for convenience,
then it shall pay Consultant for Contract Services satisfactorily performed
by the Consultant and for all associated expenses incurred therewith prior
to the termination. Under no circumstance, in the event of termination of
this Professional Services Agreement, will the Consultant be entitled to
recover anticipated profits or consequential damages. The provisions
regarding indemnity and insurance shall survive the termination of this
Professional Services Agreement.
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Reports and Documents.

Property and Possession. All reports, studies, analyses, memoranda, and
related data and material, as may be developed during the performance of
the Contract Services, shall be submitted to and shall be the exclusive
property of the City, which shall have the right to use the same for any
purpose without further compensation or liability to Consultant. Consultant
shall not be required to indemnify the City for any such reuse. Consultant
may use its own proprietary software for the purposes of generating the
data required by this Professional Services Agreement. The parties agree
that the City shall retain all rights to the data generated, but that the
Consultant shall retain all rights to the proprietary software.

Status of Documents upon Expiration or Termination. If this
Professional Service Agreement expires or is terminated for any reason,
including cause, all finished or unfinished documents prepared as part of
the Contract Services shall immediately be transmitted to the City by
Consultant, with the exception of the Consultant’s proprietary software, as
noted in Section 5(a).

Confidentiality. Consultant shall not release to any person except the City
and its authorized agents any reports or related materials prepared for the
City by the Consultant as the Contract Services and maintained
confidentially by the City. This Professional Services Agreement, however,
does not preclude Consultant from providing any service in behalf of other
clients in the City of Lawrence, Kansas, or elsewhere.

All reports and documents prepared, assembled, or compiled by Consultant
pursuant to the terms of this Professional Services Agreement are to be
considered confidential and Consultant agrees that it will not, without prior
written consent of the City, submit or make the same available to any
individual, agency, public body, or organization other than the City and its
authorized agents, except as may otherwise herein by provided.

Compliance with Equal Opportunity Laws, Regulations, and Rules

Consultant agrees that it shall comply with all provisions of the Kansas Acts
Against Discrimination of 1953 (“KAAD”), codified as amended at K.S.A.
44-1001 et seq., and the Kansas Age Discrimination in Employment Act of
1983 (“KADEA”), codified as amended at K.S.A. 44-1111 et seq. and shall
not discriminate against any person, in the course of performing under this
Professional Services Agreement, because of that person’s race, religion,
sex, disability, national origin, ancestry, sexual orientation, familial status,
or age.



(b)

©

(d)

©

®

SECTION 7.

@)

(b)

In all solicitations or advertisements for employees, Consultant shall include
the phrase “equal opportunity employer,” or a similar phrase to be approved
by the Kansas Human Rights Commission (“KHRC”).

If Consultant fails to comply with the manner in which Consultant reports
to the KHRC in accordance with the provisions of K.S.A. 44-1031 and any
amendment thereto, Consultant shall be deemed to have breached the
present Professional Services Agreement and the City shall, in accordance
with Section 5, have the right to cancel, terminate, or suspend the terms of
this Professional Services Agreement, either in whole or in part.

If Consultant is found guilty or liable for any violation of the KAAD or the
KADEA by way of a final decision or order of the KHRC, then Consultant
shall be deemed to have breached the present Professional Services
Agreement and the City shall, in accordance with Section 5, have the right
to cancel, terminate, or suspend the terms of this Professional Services
Agreement, either in whole or in part.

In any subcontract, to which the City consents in accordance with
Section 2(b) of this Professional Services Agreement, Consultant agrees to
include the language of Sections 6(a) through 6(d) and agrees to make
such language applicable to any subcontractor hereunder.

Consultant also agrees to comply with the American with Disabilities Act of
1990 (“ADA™), codified as amended at 42 U.S.C. 8§ 12101 et seq., as well as
all other federal, state, and local laws, ordinances, rules, and regulations
applicable to this project and to furnish any and all certification that may be
required by federal, state, or local governmental agencies in connection
therewith.

Insurance.

General. Consultant shall secure and maintain, throughout the duration of
this Professional Services Agreement, Insurance (on an occurrence basis
unless otherwise agreed in writing) of such types and in at least such
amounts as required herein. Consultant shall provide certificates of
insurance and renewals thereof on forms approved by the City. The City
shall be notified by receipt of written notice from the insurer at least thirty
days prior to cancellation of any policy listed on the certificate.

Notice of Claim. Consultant, upon receiving notice of any claim in
connection with its performance of Contract Services under this Professional
Services Agreement, shall promptly notify the City, providing full details
thereof, including an estimate of the amount of loss or liability.
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Reduction of Policy Limits. Consultant shall monitor and promptly notify
the City of any reduction in limits of protection afforded under any policy
listed in the Certificate (or otherwise required by this Professional Services
Agreement) if the Consultant’s limits of protection have been impaired or
reduced to such extent that the limits fall below the minimum amounts
required hereunder. In that event, Consultant shall promptly reinstate the
original limits of liability required hereunder and shall furnish evidence
thereof to the City.

Insurance Required. Consultant agrees to secure and maintain the
following insurance:

0

(i)

General Liability:
The Consultant shall maintain insurance, protecting against any and

all claims and demands arising from injury to person or persons, not
in the employ of the Consultant, and against any and all claims and
demands resulting from damage to any property due to any act or
omission of the Consultant, its agents or employees, including
contractual liability, in the operation of the work or in the execution
of any contract. Such insurance shall remain in effect on portions of
the work which have been completed and which may or may not be
occupied or utilized by the City prior to the completion and
acceptance of all the work included in the contract.

Minimum limits for Commercial General Liability insurance required
are as follows:

Commercial General Liability:

(A) Each Occurrence $500,000
(B) General Aggregate Combined single limit $1,000,000
(C) Additionally, the policy must include the following:
(1) Broad Form Contractual\Contractually Assumed
Liability;
(2) Independent Contractors
(3) Name the City as an additional insured.

Automobile Liability:
The Policy shall protect Consultant against claims for bodily injury

and\or property damage arising out of the ownership or use of all
owned, hired, or non-owned vehicles and must include protection for
either (A) any automobile or (B) all owned automobiles, if any, and
all hired and non-owned automobiles. (C) The Policy must also name
the City of Lawrence, Kansas, as an additional insured.
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Limits:
Each Accident, Combined Single Limits
Bodily Injury and Property Damage: $500,000.00

Workers’ Compensation (Statutory Limits/Employer’s
Liability Limits:

Bodily Injury by Accident: $100,000.00 each accident

Injury by Disease: $500,000.00

Bodily Injury by Disease: $100,000.00 each employee

If Consultant has no employees, it must execute a waiver on a form
provided by the City.

Professional Liability:
The Consultant shall maintain through the duration of the

Professional Services Agreement, Professional Liability Insurance in
an amount not less than One Million Dollars ($1,000,000.00) per
claim and aggregate and shall provide the City with certification
thereof.

Insurance Ratings. For the purposes of this Professional Services,
Agreement, the City will only accept coverage from an insurance carrier that
offers proof:

0]

(i)

(A) thatitis licensed to do business in the State of Kansas;

(B) that it carries a Best’s policyholder rating of A- or better; and
(C) that it carries at least a Class VIII financial rating. OR

that it is a company mutually agreed upon by the City and
Consultant.

Certificate of Insurance Forms. The parties agree that certification of

insurance coverage under this Professional Services Agreement shall be on
forms acceptable to the City.

SECTION 8. Indemnification. Consultant agrees to defend, indemnify, and otherwise
hold harmless the City, its commissioners, officers, employees, and agents from claims,
actions, damages, costs, liabilities, settlements, judgments, expenses, or lawsuits,
including reasonable attorneys’ fees, but only to the extent that such are caused by
Consultant’'s negligent or intentional non-performance under this Professional Services
Agreement or by Consultant’s negligence in performing any action necessary for the
performance under this Professional Services Agreement. (For the purposes of this
Section, Consultant means Consultant or any person acting in behalf of Consultant or for
whom Consultant is responsible). Neither party shall be liable to the other party for
incidental, indirect, special, or consequential damages.



SECTION 9. Quality Assurance. Consultant agrees that it shall perform its work and
services under this Professional Services Agreement in accordance with recognized
professional standards prevalent in the field of travel demand modelling. Further,
Consultant agrees that it shall perform its work and service under this Professional
Services Agreement with professional expertise, skills, and knowledge of proficient
industry procedures and technigues in all relevant subject matters. Consultant agrees
that, accordingly, it shall be capable of performing the necessary consulting and other
services required by the City and possesses the ready comprehension of the required
subject matter and the expertise to provide travel demand modelling for the City.
Consultant's liability to the City for any non-conforming Services shall be to re-perform
the non-conforming or defective Services, written notice of which must be given within a
reasonable time by the City to Consultant. Consultant's obligation for re-performance of
non-conforming Services, as described in the preceding sentence, shall extend for a term
commencing at the substantial completion of such Services under a Work Authorization
and ending one year later.

SECTION 10. Entire Agreement.

(a) This Professional Services Agreement, which includes Appendix A,
represents the entire and integrated agreement between the City and
Consultant and supersedes all prior negotiations, representations, or
agreements between the parties, whether written or oral. This Professional
Services Agreement may be amended only by a written instrument signed
by both the City and the Consultant. Written and signed amendments shall
automatically become a part of this Professional Services Agreement and
shall supersede any inconsistent provision herein; provided, however, that
any apparent inconsistency shall be resolved, if possible, by construing the
provisions as mutually complementary and supplementary.

(b) No oral orders, objections, claims, or notices by any party to the other shall
affect or modify any of the terms or obligations set forth in this Professional
Services Agreement; and none of its provisions shall be deemed waived or
modified by reason of any act whatsoever, other than by a definitely agreed
waiver, modification, or amendment made in writing and signed by both
parties. No evidence of notice, waiver modification, or amendment, other
than evidence of such in writing, shall be introduced as evidence at any
proceeding, either legal or administrative.

SECTION 11. Assignment. This Professional Services Agreement is non-assignable by
the Consultant or by any subcontractor of Consultant approved by the City in accordance
with Section 2(b).



SECTION 12. Notices. All notices, demands, or other communications, which may be
or are required to be given by any party to any other party under this Professional
Services Agreement, shall be in writing and shall be hand-delivered, mailed by first class
mail, registered or certified mail, return receipt requested, postage prepaid, or sent by
overnight express mail, postage prepaid, return receipt requested, to the following
addresses:

(a) Ifto Consultant:

Browne, Bortz, & Coddington, Inc. d/b/a BBC Research and Consulting, Inc.
1999 Broadway, Suite 2200

Denver, CO 80202

Attn: Heidi Aggeler, Managing Director

(b)  1fto the City:

City of Lawrence, Kansas

6 East 6th Street

P. O. Box 708

Lawrence, Kansas 66044

Attn: Thomas M. Markus, City Manager

SECTION 13. Authorizations. Each person executing this Professional Services
Agreement in behalf of the City and Consultant hereby represents and warrants that he
or she has the authority to bind his or her respective party hereto and that all acts
requisite to confer authorization to enter into this Professional Services Agreement have
been taken and completed.

SECTION 14. Independent Contractor. In no event, while performing under this
Professional Services Agreement, shall Consultant be deemed to be acting as an
employee of the City; rather, Consultant shall be deemed to be an independent
contractor. Nothing expressed herein or implied herein shall be construed as creating
between Consultant and the City the relationships of employer and employee, principal
and agent, a partnership, or a joint venture.

SECTION 15. Kansas Cash-Basis Law. This Professional Services Agreement must
comply with the applicable provisions of the Kansas Cash-Basis Law of 1933, codified as
amended at K.S.A. 10-1101 et seq. The City, in its own behalf or in behalf of the MPO, is
obligated only to make payments under this Professional Services Agreement as may be
lawfully made from funds budgeted and appropriated for the purposes set forth in this
Professional Services Agreement during the City’s current budget year. In the event that
the City does not so budget and appropriate funds, the parties acknowledge and agree
that they shall be relieved of all obligations under this Professional Services Agreement
without penalty. To the extent that the City does so budget and appropriate funds for the
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purposes set forth in this Agreement, the obligations of the parties shall remain as
provided herein.

SECTION 16. Conflict of Interest. Consultant is currently unaware of any conflict of
interest with any party affected by this Professional Services Agreement and agrees that,
if any conflict or potential conflict of interest should arise in the future, it will give notice
to the City immediately.

SECTION 17. Legal Action. The parties agree that the appropriate venues for any legal
actions arising out of this Professional Services Agreement are the District Court of
Douglas County, Kansas, or, if federal jurisdiction exists, the United States District Court
for the District of Kansas.

SECTION 18. Force Majeure. Neither party shall be deemed to be at default under this
Professional Services Agreement to the extent that any delay in performance results from
any cause beyond its reasonable control and without its intentional act or negligence.

SECTION 19. Captions. The Captions of this Professional Services Agreement are for
convenience only and are not meant by the parties to define, limit, or enlarge the scope
of this Professional Services Agreement or its terms.

SECTION 20. Recitals. The recitals set forth at the beginning of this Professional
Services Agreement are adopted and incorporated herein by reference as if set forth in
full and shall be effective as if repeated verbatim.

SECTION 21. Attachments. All attachments to this Professional Services Agreement,
Appendices A-B and Exhibits A-C, are incorporated herein by reference and shall be
considered to be a part of this Agreement as if set forth herein in full.

SECTION 22. Governing Law. This Professional Services Agreement, the rights and
obligations of the parties, and any claim or dispute arising hereunder shall be construed
in accordance with the laws of the State of Kansas.

SECTION 23. Severability. In the event that any provision of this Professional Services

Agreement shall be held invalid and unenforceable, the remaining portions of this contract
shall remain valid and binding upon the parties.
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IN WITNESS WHEREOF, the undersigned have caused this Professional Services
Agreement to be executed as of the date noted above.

CITY:
CITY OF LAWRENCE, KANSAS, a
municipal corporation

THOMAS M. MARKUS
City Manager

ACKNOWLEDGMENT
THE STATE OF KANSAS )
) Ss:
THE COUNTY OF DOUGLAS )
BE IT REMEMBERED, that on this day of , 2017, before me

the undersigned, a notary public in and for the County and State aforesaid, came Thomas
M. Markus, as City Manager of the City of Lawrence, Kansas, who is personally known to
me to be the same person who executed this instrument in writing, and said person fully
acknowledged this instrument to be the act and deed of the aforementioned entity.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my notarial
seal, the day and year last written above.

Notary Public

My Appointment Expires:
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CONSULTANT:

BROWNE, BORTZ, & CODDINGTON,
INC., d/bfa BBC RESEARCH &
CONSULTING, INC., a Colorado

co}:&(atlon
{NAME}
| AUNA ﬁ@gﬁk«v
{rite} @W@% QWWVL

ACKNOWLEDGMENT

THE STATE OF COLORADO )
558
THE COUNTY OF DENVER )

BE IT REMEMBERED, that on this [0™ day of Q0D 2017, before
me the undersigned, tary public in and for_the County and Commonwealth
aforesaid, came HGCU 18(%110’ , as Q@O of Browne, Bortz, &
Coddington, Inc., d/b/a BBC %ésearch & Consuiting, Inc., a Colorado corporation, who
is personally known to me to be the same person who executed this instrument in
writing, and said person fully acknowledged this instrument to be the act and deed of
the aforementioned entity.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial
seal, the day and year last written above.

SHAWNA L JOHNSON
Notary Public
State of Colorado
Notary ID # 20064020545 /Wy\)
My Commission Expires 06-30-2021

Notary Publ:

My Appointment Expires: 05-30-202]
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