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 This memorandum contains a brief summary of the rules governing (1) Recovery Zone Economic 
Development Bonds providing direct Federal payments to state or local governmental issuers in an 
amount equal to 45% of the total coupon interest payable by the issuer on these taxable bonds (the 
“Recovery Zone Economic Development Bonds”) and (2) Recovery Zone Facility Bonds, a new type of 
tax-exempt private activity bond (the “Recovery Zone Facility Bonds”).  The U.S. Department of 
Treasury (the “Treasury”) and the Internal Revenue Service (the “IRS”) issued the guidelines on April 3, 
2009 in Notice 2009-26 and on June 12, 2009 in Notice 2009-50. 
 
Recovery Zone Economic Development Bonds 
 

(a) General.  The interest paid on Recovery Zone Economic Development Bonds is taxable 
to the bond holders, but the Treasury will pay to the issuer an amount equal to 45% of each interest 
payment, as discussed below.  Recovery Zone Economic Development Bonds must be governmental 
bonds.  This means that the strict limitations on private business use and private security or payments will 
apply to the proceeds of these bonds. 

 
(b) Eligible Issuers.  Eligible issuers of Recovery Zone Economic Development Bonds 

include States, political subdivisions, and entities empowered to issue bonds on behalf of a State or 
political subdivision.  An issuer may issue Recovery Zone Economic Development Bonds based on a 
volume cap allocation it received directly or from another entity.  Recovery Zone Economic Development 
Bond proceeds must be used for a “Qualified Economic Development Purpose,” as discussed in 
subsection (d) below. 

 
(c) Volume Cap.  There is a $10 billion national volume cap for Recovery Zone Economic 

Development Bonds allocated amongst States, counties, and large municipalities.  The allocations for 
counties and large municipalities in Illinois, Kansas, Missouri, and Nebraska are attached. 

 



(1) Allocation of Volume Cap to Ultimate Beneficiaries.  States, counties, and large 
municipalities may use their allocated volume cap themselves or may allocate the volume cap to 
ultimate beneficiaries in any reasonable manner as determined in good faith discretion. 

 
(2) Waiver of Volume Cap.  A county or large municipality may waive any portion 

of a volume cap allocation.  Upon a waiver, the State in which the county or large municipality is 
located is authorized to reallocate the waived volume cap in any reasonable manner as determined 
in good faith discretion.  States may enact statutes or other procedures governing the waiver of 
allocation and the reallocation of the volume cap.  For example in Missouri, newly enacted RSMo. 
Section 108.1010 contains rules governing waiver and reallocation of the volume cap. 
 
(d) Use of Proceeds; 100 Percent Rule.  Recovery Zone Economic Development  Bonds may 

only be issued to finance “Qualified Economic Development Purposes” (defined below).  This means that 
100 percent of the excess of (1) the available project proceeds (sale proceeds of an issue less not more 
than 2% of sale proceeds used to pay costs of issuance, plus investment earnings on those proceeds), over 
(2) the amounts in a reasonably required reserve fund, must be used to finance Qualified Economic 
Development Purposes.  Qualified Economic Development Purposes are expenditures for purposes of 
promoting development or other economic activity in a recovery zone, including (1) capital expenditures 
paid or incurred with respect to property located in a recovery zone, (2) expenditures for public 
infrastructure and construction of public facilities and (3) expenditures for job training and educational 
programs.  These expenditures must relate to property or purposes located within, or attributable to, both 
the jurisdiction of the bond issuer and the jurisdiction of the entity authorized to allocate volume cap.  In 
addition, Recovery Zone Economic Development Bonds, like other governmental bonds, must not be 
private activity bonds. 
 

(e) Recovery Zone.  A Recovery Zone is any area designated by the issuer in any reasonable 
manner using good faith discretion as (1) having significant poverty, unemployment, rate of home 
foreclosures, or general distress; (2) economically distressed by reason of the closure or realignment of a 
military installation pursuant to the Defense Base Closure and Realignment Act of 1990;  or (3) any area 
for which a designation as an empowerment zone or renewal community is in effect as of February 17, 
2009.   

 
(f) Irrevocable Election.  Issuers of Recovery Zone Economic Development Bonds are 

required by Code § 54AA(g) to make an irrevocable election to have Code § 54AA apply to the bonds. 
An issuer should make this election on its books and records on or before the issue date of the bonds. 
 

(g) Interest Subsidy Payments.   
 

(1) Form 8038-CP.  Under the IRS guidance, for each payment of interest on a 
Recovery Zone Economic Development Bond, the issuer must submit a separate request for 
payment from the IRS, using Form 8038-CP.  The IRS is prepared to accept Form 8038-CP and 
will be prepared to make timely interest payments to issuers with respect to interest payments 
beginning on or after July 1, 2009. 
 

(2) Original Issue Discount and Accrued Interest.  In calculating the direct payment 
an issuer may receive from the IRS, the IRS will not treat original issue discount or the payment 
of pre-issuance accrued interest as a payment of interest that is eligible for the payment. 

 
(3) Original Issue Premium.  A bond will not qualify as a Recovery Zone Economic 

Development Bond if the issue price has more than a de minimis amount of premium over the 
stated principal amount of the bond.  A de minimis amount of premium is ¼ of 1 percent of the 
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par amount, multiplied by the number of complete years to maturity.  For example, if a bond is 
issued with a 20 year maturity, then it may have up to 5% of original issue premium and still 
qualify as a Recovery Zone Economic Development Bond.  If a bond is subject to optional 
redemption before maturity, the first optional redemption date will be treated as the maturity date. 

 
(h) Form 8038-CP and Form 8038-G Filing Procedures.  Issuers must report the issuance of 

Recovery Zone Economic Development Bonds on Form 8038-G, and the form must be filed with the IRS 
at least 30 days before the first Form 8038-CP is filed (issuers should not attach a Form 8038-CP to a 
Form 8038-G).  For Recovery Zone Economic Development Bonds issued before July 1, 2009, Form 
8038-G may be filed less than 30 days before the filing of the first Form 8038-CP if the Form 8038-G is 
filed separately from, and prior to, the filing of Form 8038-CP.  The filing dates for Form 8038-CP vary 
depending on whether the bonds bear interest at fixed rates or variable rates: 
 

(1) Fixed Rate Bonds.  An issuer of Recovery Zone Economic Development Bonds 
paying interest at fixed rates must file a Form 8038-CP no earlier than 90 days, and  no later than 
45 days, before the applicable interest payment date. Issuers should expect to receive requested 
payments within 45 days of the date that a processible Form 8038-CP is filed with the IRS.  If 
Form 8038-CP is timely filed, the IRS will make payment of the credit due the issuer on a 
contemporaneous basis by the applicable interest date. 

 
(2) Variable Rate Bonds.  For an issuer of Recovery Zone Economic Development 

Bonds paying interest at variable rates, the due date for filing a Form 8038-CP is the 45th day 
after the last interest payment date within the quarterly period for which reimbursement is 
requested.  Upon receipt of a timely filed Form 8038-CP, the IRS will make payment of the credit 
due the issuer quarterly on a reimbursement basis for interest paid by the issuer during the quarter.  
Issuers should expect to receive requested payments within 45 days of the date that a valid Form 
8038-CP is filed with the IRS. 

 
(i) Form 8038-G Filing Requirements.  Issuers of Recovery Zone Economic Development 

Bonds must check Line 18, “Other”, on Form 8038-G and insert “Recovery Zone Economic Development 
Bond (payment option)” on the line provided.  Also, issuers must attach a separate schedule to Form 
8038-G indicating the type of bond issue that would normally be entered on Lines 11-18.  In addition, 
issuers must attach a schedule to Form 8038-G which contains the information described below for the 
Bonds: 
 

(1) Fixed Rate Bonds.  A complete debt service schedule titled “Fixed Rate Bond – 
Debt Service Schedule,” that provides a list of each interest payment date, total interest payable on 
that date, the total principal amount of bonds expected to be outstanding on each interest payment 
date, the credit payment expected to be requested from the IRS on each interest payment date, and 
the earliest date that bonds can be called.   

 
(2) Variable Rate Bonds.  A debt service schedule titled “Variable Rate Bond – Debt 

Service Schedule,” that provides a list of each interest payment date, the total principal amount of 
bonds expected to be outstanding on each interest payment date, and a description of how interest 
on the bonds is computed. 

 
(j) Late Filings and Missed Payments.  The Treasury and IRS provided no express guidance 

regarding (1) the impact of an untimely filing of Form 8038-CP or (2) the procedures for when a 
requested payment is late or missed.   
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(k) Direct Federal Payments Treated as Overpayments.  The direct federal payments to be 
made to issuers (the IRS refers to these as “refundable credits”) for Recovery Zone Economic 
Development Bonds are treated as overpayments of tax if the amount of refundable credits due the issuer 
exceeds the federal tax imposed upon the issuer.  Accordingly, all rules relating to overpayments of tax 
apply.  This means (1) the IRS may use the credits to offset other federal income tax liabilities of the 
issuer under Code Section 6402, (2) an issuer will be allowed to recover interest on any overpayment 
under Code Section 6611; and (3) any claim for a credit or refund of an overpayment of tax will be 
limited under Code Section 6511. 

 
(l) Receipt of Direct Payment.  When the payments are made, the IRS will send the 

payments to the requested recipient’s last known address.  It is possible that the requested recipient’s last 
known address may not be the address listed on the Form 8038-CP.  Therefore, a requested recipient 
should verify and update its address of record with the IRS by calling 1-877-829-5500 and by Filing Form 
8822, Change of Address, as needed.   
 
Recovery Zone Facility Bonds 
 

(a) General.  The interest paid on Recovery Zone Facility Bonds is tax-exempt to the bond 
holders, and no federal interest subsidy is payable to the issuer.  Recovery Zone Facility Bonds are private 
activity bonds, designed to finance property that is used by a private business.  It is expected that, like 
other private activity bonds, in most instances the private business benefitting from the financing also will 
pay all the debt service on the Recovery Zone Facility Bonds. 

 
(b) Eligible Issuers.  Eligible issuers of Recovery Zone Facility Bonds include States, 

political subdivisions, and entities empowered to issue bonds on behalf of a State or political subdivision.  
An issuer may issue Recovery Zone Facility Bonds based on a volume cap allocation it received directly 
or from another entity.  Recovery Zone Facility Bond proceeds must be used for Recovery Zone Property 
(as discussed in subsection (d) below) located within or attributable to, both the jurisdiction of the issuer 
of the bonds and the jurisdiction of the entity authorized to allocate volume cap. 

 
(c) Volume Cap.  There is a $15 billion national volume cap for Recovery Zone Facility 

Bonds allocated amongst States, counties, and large municipalities.  The allocations for counties and large 
municipalities in Illinois, Kansas, Missouri, and Nebraska are attached.  States may enact statutes or other 
procedures governing the waiver of allocation and the reallocation of the cap.  For example in Missouri, 
newly enacted RSMo. Section 108.1010 contains rules governing waiver and reallocation of the cap. 

 
(1) Allocation of Volume Cap to Ultimate Beneficiaries.  States, counties, and large 

municipalities may use their allocated volume cap themselves or may allocate the volume cap to 
ultimate beneficiaries in any reasonable manner as determined in good faith discretion. 

 
(2) Waiver of Volume Cap.  A county or large municipality may waive any portion 

of a volume cap allocation.  Upon a waiver, the State in which the county or large municipality is 
located is authorized to reallocate the waived volume cap in any reasonable manner as determined 
in good faith discretion. 
 
(d) Use of Proceeds.  95% or more of the net proceeds of a Recovery Zone Facility Bond 

must be used for Recovery Zone Property.  
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(1) Recovery Zone Property.  Recovery Zone Property1 generally is any depreciable 
property if:  (A) the property was constructed, reconstructed, renovated, or acquired by purchase 
by the taxpayer after the date on which the designation of the recovery zone took effect; (B) the 
original use of the property in the recovery zone commences with the taxpayer; and (C) 
substantially all of the use of the property is in the recovery zone and is in the active conduct of a 
Qualified Business (defined below).   

 
(A) Special Rules for Substantial Renovations.  Recovery Zone Property 

which is to be renovated by the taxpayer must be “substantially renovated;” this means 
that, within 24 months of the taxpayer’s acquisition of the Recovery Zone Property, the 
taxpayer must increase the basis of the property by the greater of (1) the adjusted basis of 
the property when acquired, or (2) $5,000.   
 

(B) Special Rules for Sale-Leaseback.  If Recovery Zone Property is to be 
sold and leased back by the taxpayer within 3 months after the property was originally 
placed in service, the property will be treated as originally placed in service not earlier 
than the date on which the property is used under the leaseback. 
 
(2) Qualified Business.  A Qualified Business is any trade or business except (1) the 

residential rental of real property located in a recovery zone and (2) any trade or business 
consisting of operating a private or commercial golf course, country club, massage parlor, hot tub 
facility, suntan facility, racetrack or other facility used for gambling, or any store the principal 
business of which is the sale of alcoholic beverages for consumption off premises.  

 
(e) Recovery Zone.  A Recovery Zone is any area designated by the issuer in any reasonable 

manner using good faith discretion as (1) having significant poverty, unemployment, rate of home 
foreclosures, or general distress; (2) economically distressed by reason of the closure or realignment of a 
military installation pursuant to the Defense Base Closure and Realignment Act of 1990; or (3) any area 
for which a designation as an empowerment zone or renewal community is in effect as of February 17, 
2009.   

 
(f) Form 8038 Filing Procedure.  Information reporting for Recovery Zone Facility Bonds is 

required to be submitted at the same time and in the same manner as those required for traditional tax-
exempt bonds under Code Section 149(e).  An issuer must submit a Form 8038, Information Return for 
Tax-Exempt Private Activity Bonds Issues.  Part II of Form 8038 should be completed by checking the 
box on Line 11q (Other) and writing “Recovery Zone Facility Bonds” in the space provided for the bond 
description. 

 
If you have any questions, please contact your attorney at Gilmore & Bell, P.C. or one of the tax attorneys 
listed below. 

Marc McCarty    Alan Woolever 
Michael McRobbie  James Dummitt 
Lynd Mische    Meghan Wiedel 

                                                      
1 The exact definition is:  any property to which Code section 168 (relating to the accelerated cost recovery system) 
applies (or would apply (1) but for Code section 179 (relating to electing to expense certain depreciable business 
assets) or (2) without regard to whether the particular property is owned by any State or local governmental entity 
that is not subject to Federal income taxation). 
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