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PC Staff Report
04/17/06
ITEM NO. 12A:
A TO PCD-2; 45.31 ACRES; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

Z-03-05-06:  A request to rezone a tract of land approximately 45.31 acres from A (Agriculture) District to PCD-2 (Planned Commercial Development) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  
ITEM NO. 12B:
A TO RO-1A; 31.12 ACRES; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

Z-03-06-06:  A request to rezone a tract of land approximately 31.12 acres from A (Agriculture) District to RO-1A (Residence-Office) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  
ITEM NO. 12C:
A TO RS-2; 25.82 ACRES; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

Z-01-10-05:  A request to rezone a tract of land approximately 25.82 acres from A (Agriculture) District to RS-2 (Single-Family Residential) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  This item was deferred from the February Planning Commission meeting.
ITEM NO. 12D:
A TO RM-D; 7.63 ACRES; NORTH OF HIGHWAY 40 AND EAST OF 



K-10 HIGHWAY (PGP)

Z-01-11-05:  A request to rezone a tract of land approximately 7.63 acres from A (Agriculture) District to RM-D (Duplex Residential) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  This item was deferred from the February Planning Commission meeting.
ITEM NO. 12E:
A TO RM-2; 12.77 ACRES; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

Z-01-12-05:  A request to rezone a tract of land approximately 12.77 acres from A (Agriculture) District to RM-2 (Multiple-Family Residential) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbour EAT-V, LLC, property owners of record.  This item was deferred from the February Planning Commission meeting.
-----------------------------------------------------------

STAFF REPORT REVISION
On October 7, 2005 and February 16, 2006 the Planning Commission held a public hearing and discussed the Mercato rezonings and deferred action at both meetings. A copy of the October and February Planning Commission minutes are attached for reference. The applicant has now modified the rezoning requests by decreasing their proposed PCD-2 (Planned Commercial Development) District rezoning from 55.9 acres to 45.3 acres and increasing their proposed RO-1A (Residence-Office) District rezoning from 20.39 acres to 31.12 acres. 

This staff report has been revised from the February 16, 2006 report to respond to the applicant’s modified requests and to include the zoning conversions which would be enacted through the newly adopted zoning codes effective July 1, 2006.

-------------------------------------------------------------------------------------------------------------------

	STAFF RECOMMENDATION
Staff is recommending approval of the following rezoning requests and forwarding these to the City Commission with a recommendation for approval based on the findings of fact found in the body of the staff report and subject to the following conditions: 

Item 12A [Z-03-05-06] requesting 45.31 acres from A (Agricultural) to PCD-2 (Planned Commercial Development) District be approved, subject to the following conditions:

1. Approval and filing of a Final Plat at the Register of Deeds Office;

2. Submittal of a Preliminary Development Plan within 12 months;

3. Approval of a Preliminary Development Plan by the City Commission; and

4. CC400 Restrictions per Horizon 2020

a. Maximum total of 184,640 Gross Square Feet of Retail Commercial.

b. No one store shall occupy more than 175,000 gross square feet.

c. The Preliminary Development Plan shall include a single store building that has at least 40,000 gross square feet of commercial space.

d. The sum of the gross square footage for all stores that occupy space between 100,000 gross square feet and 175,000 gross square feet shall not exceed 70 percent of the gross commercial square footage for the corner of the intersection. 

Item 12B [Z-03-06-06] requesting 31.12 acres from A (Agricultural) to RO-1A (Residence-Office) District; be approved using the Lesser Change Table as 31.12 acres of RO-2 (Residence-Office) District, subject to: 1. the approval and filing of a Final Plat at the Register of Deeds Office; and 2. CC400 restrictions for the W. 6th Street/K-10 Nodal Area per Horizon 2020.
Item 12C [Z-01-10-05] requesting 25.82 acres from A (Agricultural) to RS-2 (Single-family Residential) District; be approved as requested, subject to the approval and filing of a Final Plat at the Register of Deeds Office.

Item 12D [Z-01-11-05] requesting 7.63 acres from A (Agricultural) to RM-D (Duplex Residential) District; be approved as requested, subject to the approval and filing of a Final Plat at the Register of Deeds Office.

Item 12E [Z-01-12-05] requesting 12.77 acres from A (Agricultural) to RM-2 (Multiple-Family Residential) District; be approved using the Lesser Change Table as 12.77 acres of RM-1 (Multiple-Family) Residential District, subject to the approval and filing of a Final Plat at the Register of Deeds Office.


ZONING SUMMARY (Gross Acres, includes zoning to center of ROW)

	
	Approved

Nodal Plan
	Proposed 

Mercato Plat
	Staff

Recommendation

	Commercial
	34 Acres
	45.31 acres PCD-2
	45.31 acres of PCD-2, subject to an approved Preliminary Development Plan and CC400 Restrictions

	Office
	20 Acres
	31.12 acres RO-1A
	31.12 acres of RO-2, using the Lesser Change Table and subject to CC400 Restrictions

	Res. Low Density
	42 Acres
	25.82 acres RS-2
	25.82 acres RS-2

	Res. Medium Density
	26 Acres
	7.63 acres RM-D
	7.63 Acres of RM-D

	Res. High Density
	 0 Acres
	12.77 acres RM-2
	12.77 Acres of RM-1 (Res. Medium Density) using the Lesser Change Table

	TOTAL
	122 Acres
	122.65 acres
	122.65 acres


NEW DEVELOPMENT CODE CONVERSIONS
The new code would convert the proposed zoning districts to the following districts, as of July 1, 2006. The actual rezonings for the property would not occur until after the recording of the Final Plats and subsequent publication of the Zoning Ordinances for the property.

ITEM 12A. PCD-2 zoning becomes PCD-2 Mercato with a specific Mercato Commercial Development Plan which would require a Preliminary Development Plan to be reviewed with recommendations by the Planning Commission and approval by the City Commission. The Development Plan would need to adhere to the requirements of the CC400, per Horizon 2020. The Final Development Plan would be approved by the Planning Commission, if it is in conformance with the approved Preliminary Development Plan.

ITEM 12B. IF RO-2, then becomes RSO (Single Dwelling Residential-Office District). The primary purpose of the RSO District is to accommodate low to medium intensity administrative and professional offices that are compatible with the character of low and medium residential neighborhoods. The District is also intended to be used as a transitional Zoning District between higher-intensity commercial areas and residential neighborhoods. The District allows detached dwellings, duplexes, attached dwellings and administrative and professional office uses, which may be combined in the same structure (e.g., office on the ground floor or at the front of the building with dwelling units on upper floors or toward the rear of the building). The maximum density requirement would be 15 dwelling units per acre. A site plan would be required, which would be administratively reviewed for approval. Page 4-5 of the new code has retail sales - general as a permitted use within the RSO District; therefore staff is recommending that this rezoning also be contingent upon CC400 restrictions for this area per Horizon 2020. 
ITEM 12C. RS-2 becomes RS7 (Single-Dwelling Residential District – 7,000 Square Feet). The primary purpose of the RS Districts is to accommodate single Dwelling Units on individual Lots. The Districts are intended to create, maintain and promote housing opportunities for individual households, although they do permit nonresidential uses that are compatible with residential neighborhoods. Individual building permits would be processed by Neighborhood Resources.

ITEM 12D. RM-D becomes RM12D (Multiple-Dwelling Residential Districts). The primary purpose of the RM districts is to accommodate multi-Dwelling housing. The Districts are intended to create, maintain and promote higher Density housing opportunities in areas with good transportation Access. The net density (excluding right-of-way of public dedicated streets) of the RM12D District is 12 Dwelling Units per acre. Individual building permits would be processed by Neighborhood Resources.

ITEM 12E. If RM-1 then becomes RM12 (Multiple-Dwelling Residential District).  The primary purpose of the RM districts is to accommodate multi-Dwelling housing. The Districts are intended to create, maintain and promote higher Density housing opportunities in areas with good transportation Access. The net density (excluding right-of-way of public dedicated streets) of the RM12D District is 12 Dwelling Units per acre. Site plans for the multiple-dwelling units would be administratively reviewed for approval. 
	Applicant’s Reason for Request:
	“Continued demand for growth on the west side of Lawrence suggests development of the subject property to be appropriate at this time. This request will provide necessary services to support development in surrounding areas.” 


	KEY POINTS

· In October 2005, Annexation [A-01-02-05] was recommended for approval by the Planning Commission and will be considered by the City Commission in conjunction with these rezonings and the Preliminary Plat.

· The property is within the Nodal Plan for the intersection of W. 6th Street and Kansas Highway K-10, approved by the City of Lawrence on November 11, 2003  http://www.lawrenceplanning.org/documents/nodalplan6thslt.pdf .

· The Preliminary Plat has two phases. The first phase would be able to be served by the existing wastewater pump station. The development of the second phase would need to be delayed until additional wastewater capacity is developed in accordance with a proposed 2006 update to the 2003 Wastewater Master Plan.
· Rezonings are being submitted in conjunction with the Mercato Preliminary Plat and annexation of the northwest portion of the property.

· George Williams Way does not currently exist on the north side of W. 6th Street.

· Development of the property will require both on-site and off-site dedications and installation of George Williams Way from 6th Street to the northern property boundary and Overland Drive through the development and then turning to the northern property boundary.

· The applicant provided an updated Traffic Impact Study; and a proposed phasing of the development based upon the availability of wastewater capacity (transmission and processing of wastewater).


	GOLDEN FACTORS TO CONSIDER

ZONING AND USES OF PROPERTY NEARBY

· The properties nearby are currently zoned A (Agriculture) and are in agricultural use or undeveloped.
APPROPRIATENESS OF REQUESTED ZONING
·  This area was annexed into the City in 2001 (excluding the northwest 17.2 acre portion located outside of the Lawrence City limits [A-01-02-05]), and is anticipated to gradually be developed over the next 5-10 years.
CONFORMANCE WITH THE COMPREHENSIVE PLANS
· The proposal will need to conform to the approved Nodal Plan for the intersection of W. 6th Street and K-10 Highway.

· The proposal will need to conform to the approved Transportation 2025 Plan.
· The proposed transition of land uses conforms to land use recommendations found in Horizon 2020.


	ASSOCIATED CASES/OTHER ACTION REQUIRED

· Annexation decision by the City Commission [A-01-02-05]

· Zoning decision by the City Commission [Z-03-(05,06)-06] and [Z-01-(10,11,12)-05]

· Adoption of Zoning Ordinances by the City Commission and Ordinance publications.

· Preliminary [PP-01-02-06] and Final Plat approvals.

· Preliminary and Final Development Plan approvals prior to development of property zoned Planned Commercial Development.

· Final Plat easements and dedications of road rights-of-way would need to be accepted by the City Commission.

· Approved Site Plans would be required for property zoned Residence-Office and Multiple Family Residential.

· Approval of public infrastructure plans.

· Building permit(s) would need to be obtained from Neighborhood Resources.



	PUBLIC COMMENT RECEIVED PRIOR TO PRINTING

Public comments are contained within the attached minutes from the September/October 2005 and February 2006 Planning Commission meetings.



GENERAL INFORMATION

Current Zoning and Land Use: 

A (Agricultural) District; One existing single-family house to be removed, agriculture use and undeveloped land.
Surrounding Zoning and Land Use:
North – A (Agricultural) District; Agriculture uses and undeveloped land. 

West – A (Agricultural) District; Kansas Department of Transportation Frontage Road and K-10 Highway.
East – A (Agricultural) and Pending RS-2 (Single-Family Residential) and Pending RM-1 (Multiple-Family Residential) Districts; Proposed extension of George Williams Way Arterial, across conditionally approved Single-Family and  Multiple-Family portion of Oregon Trail Preliminary Plat and undeveloped 5.4 acre parcel along W. 6th Street.

South – W. 6th Street/U.S. Highway 40; Across W. 6th Street proposed PCD-2 Northgate Commercial Development (AKA Diamondhead).

I.
ZONING AND USES OF PROPERTY NEARBY

Staff Finding. Most of the properties nearby are currently zoned A (Agriculture) with agriculture uses and undeveloped land. Conditionally approved RS-2 and RM-1 zoned Oregon Trail Subdivision is located to the east across proposed extension of George Williams Way. Proposed Northgate Planned Commercial Development is located to the south across W. 6th Street.
II.
CHARACTER OF THE AREA
The requested 122.65 acre Mercato development is located on two parcels at the northeast intersection of W. 6th Street (Highway 40) and K-10 Highway. The area is contained within the study area for the Nodal Plan for W.6th Street and K-10 Highway, that was approved by the City of Lawrence on November 11, 2003.
The entire development site is approximately 1,700 to 2,300 feet wide (east to west) by approximately 2,500 feet deep (north to south). The high point of the site is along W. 6th Street. The property along W. 6th Street is nearly 90 feet higher than the northern property line and has varying slopes (overall average slope of less than 4% downwards to the north). A portion of the land has previously been used for agriculture crop production and the remainder of the site has been cleared of trees in anticipation of future development. An existing house is proposed to be removed as part of the development.
The 17.52 acre northwest portion of the proposed development (contained in a separate parcel) is currently located outside of the Lawrence City Limits. An annexation request [A-01-02-05] was recommended for approval by the Planning Commission in October of 2005. The applicant has consented to allowing the annexation request to be deferred to be heard by the City Commission in conjunction with these rezoning requests and the Preliminary Plat for Mercato [PP-01-02-06].
In response to KDOT planned improvements to W. 6th Street/Highway 40, the northwest portion of the City of Lawrence was annexed into the City in 2001. This annexed area was not required to be rezoned to a City zoning category, but was allowed to retain the County A (Agriculture) District designation. Property owners were permitted to initiate rezoning on their own time schedule, based upon their specific proposed projects.
The eastern property line is located at the proposed extension of George Williams Way (minor arterial shown in Transportation 2025), a 120’ right-of-way being recommended by the City Engineer (60’ from each side). To the east of George Williams Way, is the conditionally approved Oregon Trail Preliminary Plat and a vacant 5.4 acre parcel located along W. 6th Street. Farther to the east along W. 6th Street is St. Margaret’s Episcopal Church and an undeveloped site for a future City water tower.
To the north of the property are large unplatted parcels of land with County A (Agricultural) District zoning that are located outside of the Lawrence City Limits and just outside of the boundary of Unified School District 497 (Lawrence).
The western property line is along the eastern frontage road of the K-10 Highway. Across K-10 Highway are large parcels with the County A (Agricultural) District and one 7 acre County B-1 (Neighborhood Business) District parcel.

To the south is W. 6th Street (Highway 40). W. 6th Street is being expanded to 2 lanes in each direction with turning lanes at the ¼ mile intersections. Improvements to W. 6th Street are scheduled to be completed by summer of 2006. Across W. 6th Street is the proposed Northgate Commercial Development (Preliminary Development Plan [PDP-09-08-05] which the Planning Commission recommended for approval at their January 2006 meeting, subject to conditions and the City Commission conditionally approved in February of 2006) and the recently constructed George Williams Way (south of W. 6th Street).
Staff Finding - The subject property is located at the northeast corner of the intersection of K-10 Highway and W.6th Street (U.S. Highway 40). It is located within an area which by annexation agreement, was to retain its Douglas County zoning (A Agricultural) until development was proposed.  Properties to the north, west and south are largely undeveloped at this time. Properties to the east contain a conditionally approved Oregon Trail Preliminary Plat, an existing church, a vacant parcel, and a future city water tower site.

The proposed Mercato development site is within the Nodal Plan for W.6th Street and K-10 Highway that was approved by the City of Lawrence on November 11, 2003.
III.
SUITABILITY OF SUBJECT PROPERTY FOR THE USES TO WHICH IT HAS BEEN RESTRICTED
Applicant’s Response: “Although generally suitable for the current use restriction in the short term, when studied in the context of associated rezoning request, adjacent development, as well as US Highway 40 improvements, the proposed zoning will be most suitable.”
The subject property was annexed into the City in 2001 to facilitate the City’s financing of the W.6th Street/U.S. Highway 40 improvement project and retained the County zoning designation of A (Agricultural) District.  The Code states that territory to be annexed into the City will retain its County zoning designation, but that a rezoning request shall be initiated by the property owner or the city.  A rezoning was not requested, and the property has retained the County zoning designation.  The A (Agricultural) District is no longer appropriate development of land incorporated into Lawrence.  The property is not suitable for prolonged agricultural use, due to pressures for new development of this area.
For the northeast corner of the W.6th Street/K-10 Highway intersection, the Nodal Plan identified approximately 34 acres of commercial, 20 acres of Office, 26 acres of Medium Density Residential, and 42 acres of Low Density Residential.
Access/Public Improvements 

This property is unplatted. The owners have submitted the Mercato Preliminary Plat [PP-01-01-06] in conjunction with these rezoning requests. The plat will need to address access, easements, rights-of-way dedications and public improvements for the property.

Item 12A - Appropriateness of Planned Commercial Development Zoning
The proposed Planned Commercial Development zoning could provide for an appropriate land use.  In staff’s opinion, the property may be suitable for the proposed PCD-2 zoning category. PCD-2 zoning allows for a number of different types of land uses, which could include the following:
· Residential dwelling units (attached, detached, or mixed)
· The permitted maximum dwelling unit density per net residential acre shall not exceed 35 dwelling units.

· Any use permitted in Use Group 7 – Community Facilities – Public Utilities.

· Use Group 8 – Temporary Uses

· Use Group 9 – Professional Offices

· Use Group 9A – Limited Services

· Use Group 11 – Inner Neighborhood Commercial Uses

· Use Group 12 – Retail Stores – Personal services

· Use Group 13 – Automotive Services; Retail Sales; Other

· Use Group 14 – Retail-Wholesale Sales and Services

· Use Group 15 – Amusement, Recreational and Cultural Facilities
A minimum of 20% of the planned commercial development area is required to be common open space for open air and recreation uses.

The request is for 45.31 gross acres of PCD-2 (Planned Commercial Development) District. 

The Nodal Plan for the Intersection of W. 6th Street and K-10 Highway identified approximately 34 acres of commercial zoning, 20 acres of office zoning, 26 acres of medium density residential zoning, and 42 acres of low density residential zoning, at the northeast corner of the intersection.

Per Chapter 6 of Horizon 2020, Community Center Under 400,000 restrictions would include the following limitations which would need to be applied to this development:

1. Maximum total of 184,640 Gross Square Feet of Retail Commercial (400,000 x .95 at any two corners of the node <southeast and northeast> less the Northgate Preliminary Development Plan’s retail commercial 195,360 =  184,640 maximum allowed Gross Square Feet of Retail Commercial for Mercato).

2. No one store shall occupy more than 175,000 gross square feet.

3. The Preliminary Development Plan shall include a single store building that has at least 40,000 gross square feet of commercial space.
4. The sum of the gross square footage for all stores that occupy space between 100,000 gross square feet and 175,000 gross square feet shall not exceed 70 percent of the gross commercial square footage for the corner of the intersection.
STAFF FINDINGS Item 12A: A to PCD-2
The property may no longer be suitable for the agricultural uses to which it has been restricted. City zoning designations are appropriate as the land has been annexed and in the City since 2001. The PCD zoning designations, based on the W. 6th Street/K-10 Nodal Plan, Northwest Area Plan and Horizon 2020 is appropriate on this corner of the W. 6th Street/K-10 intersection, however, the number of acres are not consistent with the referenced documents. The request exceeds the general area (approximately 34 acres of commercial) identified in the nodal plan for this corner of the intersection.

A Preliminary Development Plan approved by both the Planning Commission and City Commission, and a Final Development Plan which conforms to the approved Preliminary Development Plan is required prior to development of the PCD-2 area. This Development Plan for the commercial component of Mercato would include restrictions as indicated for a Community Center under 400,000 square feet (Chapter 6, pages 7 and 8 of Horizon 2020) and the Nodal Plan for this intersection (Nodal Plan for the Intersection of W. 6th Street and K-10 Highway). Based upon the amount of acreage requested for this PCD-2 area, the Mercato Development Plan may need to include mixed-uses; which could include a mixture of commercial retail, office, bank, and residential. Residential units are allowed uses within a Planned Commercial Development, as approved by the Planning Commission and City Commission. The maximum density of residential within a PCD-2 is 35 dwelling units/net acre. Any residential component may be further restricted based upon traffic, utilities, or other concerns which would be identified at the time of Preliminary Development Plan review.
ITEM 12-B - Appropriateness of RO-1A

The RO-1A zoning district allows for the following types of land use:

· Use Group 1. Agricultural – Animal Husbandry

· Use Group 2. Agricultural - Field Crops

· Use Group 3. Residential Single-family Detached

· Use Group 3A. Residential – Duplex

· Use Group 4. Residential – Multiple-family. Medium and high-density multi-family residences

· Use Group 6. Residential – Mobile Home Park

· Use Group 7. Community Facilities  - Public Utilities

· Use Group 8. Temporary Uses

· Use Group 9. Professional Offices

The maximum density of RO-1A is 21.78 dwelling units per acre. While RO zoning may be appropriate next to a proposed commercial center, Horizon 2020 defines 16-21 dwelling units per acre as High-Density Residential Development. Medium-Density Residential is identified as 7 to 15 dwelling units per acre. The Northwest Area Plan also covers this area. It should also be referenced as should the recommendation in it to transition from greater to lesser density from south to north.
The request is for 31.12 gross acres of RO-1A Zoning District. The Nodal Plan for the Intersection of W. 6th Street and K-10 Highway identified approximately 20 acres of office zoning at the northeast corner of the intersection. Because of the unanticipated high residential density associated with RO-1A, staff finds that RO-2 (Residence-Office) District would be a more suitable office zoning and would allow for desired mixed-use office/residential as contained in the new zoning code for RSO (Single Dwelling Residence) District.
STAFF FINDINGS Item 12B: A to RO-1A
The property may no longer be suitable for the agricultural uses to which it has been restricted. City zoning designations are appropriate as the land has been annexed and in the city since 2001. The requested residential office/zoning is consistent with the recommendation for office use in the Nodal Plan, however, the potential residential density of RO-1A is inconsistent with Horizon 2020 and the Northwest Area Plan recommendations for medium density which is from 7 – 15 dwelling units/acre. A modification using the Lesser Change Table to 31.12 acres of RO-2 (Residence-Office) District would be consistent with the Nodal Plan for this area and would convert to RSO (Single Dwelling Office) District in the new code.
Item 12-C: Appropriateness of Single-Family Residential Zoning

The RS-2 (Single-family Residential) zoning district allows for the following types of land use:

· Use Group 1. Agricultural – Animal Husbandry

· Use Group 2. Agricultural - Field Crops

· Use Group 3. Residential Single-family Detached

· Use Group 6. Residential – Mobile Home Park

· Use Group 7. Community Facilities  - Public Utilities

· Use Group 8. Temporary Uses

The maximum density of RS-2 is 6.22 Dwelling Units per Acre. 

The request is for 25.82 Gross Acres of RS-2 Single Family Residential Zoning. The Nodal Plan for the Intersection of W. 6th Street and K-10 Highway identified approximately 42 gross acres of low density residential at the northeast corner of the intersection. The RS-2 Zoning Request is consistent with both the Nodal Plan and the Northwest Area Plan. Additional RS-2 zoning would also be allowed.
STAFF FINDINGS Item 12C: A to RS-2
The property may no longer be suitable for the agricultural uses to which it has been restricted. City zoning designations are appropriate as the land has been annexed and in the city since 2001. The requested residential zoning is consistent with the recommendation for low density residential use in the Nodal Plan and would convert to RS-7 in the new zoning code.
Item 12-D: Appropriateness of Duplex Residential Zoning

The property must be zoned to a City zoning category. In staff’s opinion, the property may be suitable in the future for a mixture of Single-Family and Duplex-Residential zoning. The RM-D (Duplex-Residential) zoning district allows for duplexes. The maximum density of RM-D is 12.44 Dwelling Units per Acre. This is defined as medium density residential (7-15 dwelling units per acre) in Horizon 2020.

The request is for 7.63 Gross Acres of RM-D (Duplex Residential) Zoning. The Nodal Plan for the Intersection of W. 6th Street and K-10 Highway identified approximately 26 gross acres of medium density residential at the northeast corner of the intersection. The density and location of the RM-D (Duplex-Residential) zoning is consistent with the Nodal Plan and the Northwest Area Plan.
STAFF FINDINGS Item 12D: A to RM-D
The property may no longer be suitable for the agricultural uses to which it has been restricted. City zoning designations are appropriate as the land has been annexed and in the city since 2001. The requested residential zoning is consistent with the recommendation for medium density residential use in the Nodal Plan.

Item 12E – Appropriateness of RM-2 (Multiple Family Residential) District
The RM (Multiple-Family-Residential) zoning district allows for:

· Use Group 1. Agricultural – Animal Husbandry

· Use Group 2. Agricultural - Field Crops

· Use Group 3. Residential Single-family Detached

· Use Group 3A. Residential-Duplex

· Use Group 4. Residential - Multi-Family

· Use Group 6. Residential – Mobile Home Park

· Use Group 7. Community Facilities  - Public Utilities

· Use Group 8. Temporary Uses

The maximum density of RM-2 is 21.78 Dwelling Units per Acre. While RM-2 zoning may be appropriate next to a proposed commercial center, Horizon 2020 defines 16-21 dwelling units per acre as High-Density Residential Development. Medium-Density Residential is identified as 7 to 15 dwelling units per acre.

The maximum density of RM-1 is 12.45 Dwelling Units per Acre.

The request is for 12.77 Gross Acres of RM-2 (Multiple-Family Residential) Zoning. The Nodal Plan for the Intersection of W. 6th Street and K-10 Highway identified approximately 26 gross acres of medium density residential and no high density residential at the northeast corner of the intersection. The RM-2 Zoning is not consistent with Horizon 2020, the Northwest Area Plan or the Nodal Plan recommendations.
STAFF FINDINGS Item 12E: A to RM-2
The property may no longer be suitable for the agricultural uses to which it has been restricted. City zoning designations are appropriate as the land has been annexed and in the City since 2001. The requested residential zoning is not consistent with the Nodal Plan for residential recommendations for either low density residential or for medium density residential (7 – 15 dwelling units/acre) residential uses for this area. RM-1 which has a maximum density of 12.45 Dwelling Units per Acre would be consistent with the Nodal Plan.
IV.
LENGTH OF TIME SUBJECT PROPERTY HAS REMAINED VACANT AS ZONED
Staff Finding  The subject property has been zoned A (Agricultural) District since 1966 when the County Zoning Regulations were adopted.  The larger 105 acre parcel was annexed into the City in 2001 and retained its County zoning. An annexation request [A-01-02-05] for the northwest 17 acre parcel is being considered in conjunction with this application, and was recommended for conditional approval by the Planning Commission at their October 2005 meeting. The property is undeveloped.

V.
EXTENT TO WHICH REMOVAL OF RESTRICTIONS WILL DETRIMENTALLY AFFECT NEARBY PROPERTY

Applicant’s Response: “No detrimental effects are expected. Rezoning for adjacent properties is being requested to ensure compatibility with surrounding neighborhoods.”

The proposed rezoning to commercial and residential uses, in combination with a provision for public improvements including the extensions of George Williams Way and Overland Drive, would seek to convert this undeveloped land into a portion of the CC400 (under 400,000 Square Feet Community Commercial Center) node designated for the intersection area of K-10 and U.S. Highway 40. On the southeast corner of this intersection, the Northgate Development (AKA Diamondhead) Preliminary Development Plan [PDP-09-08-05] proposed 198,714 gross square feet of commercial space (139,100 net square feet) on approximately 31 acres. The Final Plat for the Northgate Development (Diamondhead Final Plat) was previously approved and was recorded at the Register of Deed’s Office in November of 2004. The Northgate Preliminary Development Plan [PDP-09-08-05] was recommended for approval, subject to conditions, by the Planning Commission on January 25, 2006 and conditionally approved by the City Commission in Feburary 2006. 
Wastewater Utilities

To address the wastewater issue, the applicant has provided 2 phases of the Preliminary Plat. 

The 1st phase will use that portion of the existing pump station that is allocated to this property. The City Utilities Department has directed the applicant to provide the following note upon the Preliminary Plat; “Note: ‘Phase 1’ shown on this Preliminary Plat reflects land uses and land use areas that will not exceed the allotted capacity of Pump Station No. 10 (PS10). ‘Phase 2’ reflects full development of the project, after completion of capital improvements to increase sanitary sewer capacity in accordance with the pending ‘2006 Northwest Area update to the 2003 Wastewater Master Plan”. Please note: the 2003 Wastewater Master Plan labels the Pump Station as PS10, the city also commonly refers to this Pump Station as PS45.
The applicant would need to remove that additional portion of the note which the applicant added that was not indicated by the City Utilities Department “, or in accordance with alternate solution(s) approved by Public Works.”

Retail Market Review

The applicant provided a required commercial retail market study for the project. The executive summary from the City’s professional consultant, Development Strategies, stated, “Development Strategies concludes, therefore, that the 420,000 square feet of retail space of the Mercato can be readily absorbed into the Lawrence market without significant negative impacts on existing retailers or the vacancy rates in the city. Still, to ease the potential effects of a possible short term increase in the vacancy rate, it would be wise to suggest that the developer phase the retail component of the development. The Preliminary Plat does not indicate whether the developer intends to phase the development.” 
Development Strategies also completed an analysis on the Mercato request in concert with the Bauer Farm and Northgate proposed developments.

Staff Finding – Removal of the agricultural zoning restrictions and rezoning to Lawrence City Zoning Districts, in conjunction with a Preliminary Development Plan/Preliminary Plat would not  produce a detrimental affect upon nearby property and beyond. Development of this property will assist with the extension of George Williams Way and Overland Drive. W. 6th Street access to the existing K-10 frontage road is required to be removed, when internal access is provided as part of the development of the adjoining property. Development of the property will need to be phased and restrictions placed upon the commercial retail component of the development for CC400 in Chapter 6 of Horizon 2020 and the approved Nodal Plan for W. 6th Street and K-10 Highway.
VI.
RELATIVE GAIN TO THE PUBLIC HEALTH, SAFETY AND WELFARE BY THE DESTRUCTION OF THE VALUE OF THE PETITIONER’S PROPERTY AS COMPARED TO THE HARDSHIP IMPOSED UPON THE INDIVIDUAL LANDOWNERS
Applicant’s Response: “Higher levels of property improvement and maintenance will occur as a result of the proposed zoning change. No public gain will occur by denial of this application; no identifiable hardship to individual landowners will occur with approval of this application.”
The property must be rezoned to be in compliance with the City’s Zoning Ordinance.  The property is currently zoned for agricultural uses.  Agricultural uses are inappropriate in the long-term for this property, due to the pressure for new development in this area. The area is within the Nodal Plan for W. 6th Street and K-10 Highway approved by the City of Lawrence on November 11, 2003.
The hardship imposed upon the property owners is that development of the property can not occur until it is rezoned to city designations. These designations will need to conform with the approved Nodal Plan, or the applicant will need to present specific information to convince the local governing bodies that more intense land development of the property would be appropriate and that sufficient infrastructure improvements would be in place or planned to allow for the additional proposed development.
An inquiry has been made if this property can be developed on land that was in the past, part of the Elkins’ Prairie. The September/October Planning Commission staff report included a copy of an April 24, 2000 memo from the Director of Legal Services concerning the Land Use Policy Commitments, SLT Interlocal Agreement and the Elkins’ Prairie. The Director of Legal Services recommended that the  interlocal agreements be referenced and incorporated into the comprehensive plans. All of the policy statements of the City, including those in comprehensive plans, must be read together. Unless directed by a specific ordinance or statute to place one policy statement above another policy statement, it is the governing body’s role to determine the relative weight of the City’s policy statements.
Staff Finding – Agricultural uses are generally short term uses for property within growth corridors of the City.  The rezoning of a portion of the site to the proposed planned commercial and residential development category where public sewers and improvements can be provided would be consistent with the CC400 (under 400,000 Square Feet Community Commercial Center) node designated in Horizon 2020. The property is proposed to be phased, in accordance with wastewater infrastructure and capacity available to the development of the property.
VII.
CONFORMANCE WITH THE COMPREHENSIVE PLAN

Applicant’s Response: “Figure 9 of Horizon 2020 ‘Lawrence Urban Growth Area / Service Areas & Future Land Use’, locates a commercial node at the intersection of W. 6th Street (U.S. Highway 40) and the South Lawrence Trafficway. This request insures a commercial land use at this location in conformance with Horizon 2020.”

An evaluation of the conformance of this rezoning request with the City's Comprehensive Plan is based on the goals, policies and recommendations in Horizon 2020. The following items in italics are excerpts from Horizon 2020 - Chapter 6, Commercial Land Use.

Chapter 6 Commercial Land Use
Community Commercial Center (under 400,000 square feet):  CC400 (Chapter 6 – Page 7)
Community Commercial Centers (CC400) (6-20), The Comprehensive Plan recommends W. 6th Street and K-10 as a potential location for a new CC400 Center.
Policy 3.7:
Criteria for Community Commercial Centers (under 400,000 square feet) CC400 (6-33)

Policy 3.11:
Require a Market Impact Analysis (6-36)
Nodal Plan for the Intersection of West 6th Street & Kansas Highway 10 (K-10) – Approved by the Lawrence City Commission on November 11, 2003.
Recommendations (Page 23-27)
The following land use recommendations regarding the development of the nodal study area are based on the analysis of the above identified existing conditions and envisioned future of this intersection,  These recommendations are graphically depicted in Figure 8 on the West 6th Street/K-10 nodal study area land use map.  

The Northeast Corner (Page 25)

The Nodal Plan identifies approximately half of the northeast corner as residential uses with the remaining half dedicated to commercial and office activities.  Residential development will be limited to the northern half of the intersection and the majority of this residential development will be for low-density single-family neighborhoods.  The remaining area is appropriate for medium-density residential development.  Along the southern half of the northeast corner (along 6th Street), the nodal plan designated a significant portion as appropriate for commercial development with the remaining area considered appropriate for office activities.

Staff Finding –. The proposed land uses would need to be modified and/or conditioned to conform to the approved W. 6th Street/K-10 Highway Nodal Plan and Chapter 6 of Horizon 2020. Staff believes a modification using the Lesser Change Table of the requested RO-1A to RO-2 and RM-2 to RM-1 would be warranted and should be considered by the local governing body. Restrictions would also need to be placed on the commercial retail square footage of the PCD-2 to conform with the CC400 limitations in Chapter 6 of Horizon 2020.
SUMMARY
Staff would recommend approval of the following rezoning requests, and forwarding these to the City Commission with a recommendation for approval based on the findings of fact found in the body of the staff report and subject to the following conditions: 

Item 12A [Z-03-05-06] requesting 45.31 acres from A (Agricultural) to PCD-2 (Planned Commercial Development) District be approved, subject to the following conditions:

1. Approval and filing of a Final Plat at the Register of Deeds Office;
2. Submittal of a Preliminary Development Plan within 12 months;
3. Approval of a Preliminary Development Plan by the City Commission; and

4. CC400 Restrictions per Horizon 2020

a. Maximum total of 184,640 Gross Square Feet of Retail Commercial.

b. No one store shall occupy more than 175,000 gross square feet.

c. The Preliminary Development Plan shall include a single store building that has at least 40,000 gross square feet of commercial space.

d. The sum of the gross square footage for all stores that occupy space between 100,000 gross square feet and 175,000 gross square feet shall not exceed 70 percent of the gross commercial square footage for the corner of the intersection. 

Item 12B [Z-03-06-06] requesting 31.12 acres from A (Agricultural) to RO-1A (Residence-Office) District; be approved using the Lesser Change Table as 31.12 acres of RO-2 (Residence-Office) District, subject to: 1. the approval and filing of a Final Plat at the Register of Deeds Office; and 2. CC400 restrictions for the W. 6th Street/K-10 Nodal Area per Horizon 2020.
Item 12C [Z-01-10-05] requesting 25.82 acres from A (Agricultural) to RS-2 (Single-family Residential) District; be approved as requested, subject to the approval and filing of a Final Plat at the Register of Deeds Office.

Item 12D [Z-01-11-05] requesting 7.63 acres from A (Agricultural) to RM-D (Duplex Residential) District; be approved as requested, subject to the approval and filing of a Final Plat at the Register of Deeds Office.

Item 12E [Z-01-12-05] requesting 12.77 acres from A (Agricultural) to RM-2 (Multiple-Family Residential) District; be approved using the Lesser Change Table as 12.77 acres of RM-1 (Multiple-Family) Residential District, subject to the approval and filing of a Final Plat at the Register of Deeds Office.
ATTACHMENT A: PLANNING COMMISSION MINUTES OF SEPTEMBER 28, 2005, EXTENDED TO SPECIAL MEETING DATE OF OCTOBER 10, 2005
ITEM NO. 21A: ANNEXATION OF 17.52 ACRES; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP) A-01-02-05:  Annexation request for approximately 17.52 acres, located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, and Tanglewood, LC, property owners of record.  This item was deferred from the 7/27/05 meeting.

PC minutes 09/28/05 (ext 10/10/05)
ITEM NO 21B:
A TO PCD-2; 61.64 ACRES; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

Z-01-08-05:  A request to rezone a tract of land approximately 61.64 acres from A (Agriculture) District to PCD-2 (Planned Commercial Development) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  This item was deferred from the 7/27/05 meeting.

PC minutes 09/28/05 (ext 10/10/05)
ITEM NO 21C:
A TO RO-1A; 19.89 ACRES; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

Z-01-09-05:  A request to rezone a tract of land approximately 19.89 acres from A (Agriculture) District to RO-1A (Residence-Office) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  This item was deferred from the 7/27/05 meeting.

PC minutes 09/28/05 (ext 10/10/05)
ITEM NO 21D:
A TO RS-2; 29.10 ACRES; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

Z-01-10-05:  A request to rezone a tract of land approximately 29.10 acres from A (Agriculture) District to RS-2 (Single-Family Residential) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  This item was deferred from the 7/27/05 meeting.

PC minutes 09/28/05 (ext 10/10/05)
ITEM NO 21E:
A TO RM-D; 4.21 ACRES; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

Z-01-11-05:  A request to rezone a tract of land approximately 4.21 acres from A (Agriculture) District to RM-D (Duplex Residential) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  This item was deferred from the 7/27/05 meeting.

PC minutes 09/28/05 (ext 10/10/05)
ITEM NO 21F:
A TO RM-2; 13.05 ACRES; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

Z-01-12-05:  A request to rezone a tract of land approximately 13.05 acres from A (Agriculture) District to RM-2 (Multiple-Family Residential) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbour EAT-V, LLC, property owners of record.  This item was deferred from the 7/27/05 meeting.

PC minutes 09/28/05 (ext 10/10/05)
ITEM NO 21G:
PRELIMINARY PLAT FOR MERCATO; NORTH OF HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

PP-05-10-05:  Preliminary Plat for Mercato.  This proposed development contains 86 single-family lots, 9 duplex lots, one multiple-family lot, four residence-office lots, and 11 commercial lots containing approximately 122.65 acres.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, L.C., Oread, L.C., Tanglewood, L.C., Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, L.C., and Safe Harbour EAT-V, LLC, property owners of record.  This item was deferred from the 7/27/05 meeting.  (This relates to items A-01-02-05, Z-01-08-05, Z-01-09-05, Z-01-10-05, and Z-01-11-05 and Z-01-12-05.)

Items 21A – 21G were discussed simultaneously.

The applicant asked the Commission to consider extending the meeting to another date and deferring Items 21A-21G for discussion when the group was not so tired.  All parties agreed these items would likely require extended discussion and all items were deferred to Monday, October 10th at 7:00 p.m.

The Commission moved at this point to Item 22.

Items 21A-21G were taken up again on October 10, 2005.

STAFF PRESENTATION – October 10, 2005
Mr. Patterson introduced the items, requests for an annexation, multiple rezonings and a preliminary plat for a mixed-use development covering approximately 122 acres.  He noted the subject area’s location at the northeast corner of W. 6th Street and the K-10 Highway, describing property elevations and surrounding uses.  He pointed out the ridge line running through the property, which creates drainage in two directions 

Mr. Patterson explained some of the long-range planning history of the general area, including the Northwest Area Plan that identified all of the uses included in the proposed plat but in different locations and with different densities.  The history also included the 2003 6th & K-10 Nodal Plan, which also identified similar uses at different densities.

Staff’s recommendations supported the determination that the development request was premature, based on concerns about the City’s ability to provide adequate services and capacities.  Mr. Patterson said the applicant would need to revise the plat to adhere to the adopted nodal and area plan or provide information that development of the proposed density could be supported.  Capacity and service concerns centered on three major elements:
1. Wastewater/sanitary sewer – The applicant is proposing a pump station in the northwest corner of the subject property that will direct more sanitary sewer drainage to the east.  Recently, city-wide sanitary sewer capacity shortages have been identified.  It is not yet known if the existing sewer system could handle the heavier demands associated with this development.  It is the applicant’s responsibility to provide evidence (wastewater analysis) that this proposal could be supported.

2. Transportation – Transportation 2025 (T2025) identifies George Williams Way as a minor arterial.  The City Engineer has required 120’ of right-of-way (60’ provided by this property) running along the eastern edge of the subject property.  High-voltage utility lines run through the existing right-of-way and this section of the road is not yet constructed.  T2025 also shows Overland Drive extended westward as a collector through the subject property and turning north to connect to Wakarusa Drive.  The proposed plat shows Overland Drive connecting to the existing frontage road.  The K-10 frontage road currently provides access to properties farther to the north.  The frontage road’s access to W. 6th Street is to be removed when connection to internal streets is available.
Mr. Patterson said the applicant had provided a traffic study and a revised traffic study.  However, Staff was still of the opinion that additional information is needed for the study to be complete.  Staff concerns with the traffic study were identified in the Staff Reports.

3. Stormwater drainage – The plat shows five detention basins throughout the development.  A revised drainage study will need to be provided that matches approved land uses.  It was noted that municipal water is being installed in concurrence with the 6th Street road improvements.

Staff recommended denial of the plat based on a determination that the plat is too intense to conform to the adopted nodal plan and too much information is still lacking about stormwater, wastewater and traffic impacts.  The applicant will need to provide the missing information to assure the City Commission that development of this intensity is supportable and appropriate in this location.

Mr. Patterson gave an overview of the proposed rezonings, showing how each piece fit into the overall plat to provide a mix of adjacent uses.  He noted how each request compared to the designated land uses in the nodal plan, explaining the nodal plan provided an approximation of land uses without defining exact acreages or densities.  It was noted that the applicant’s request was more intense than the adopted plans in all sections, including a proposal for high-density residential – a use that was not included in the nodal plan at all.

Staff’s recommendations for the rezoning requests were based on a determination that nearly all of the requests fell short of meeting all of the Golden Factors:
· 21B; A to PCD-2: The request exceeds the general amount of planed commercial zoning identified in the nodal plan.
· 21C; A to RO-1A: Use of the Lesser Change Table to approve a rezoning to O-1 would be more consistent with uses in the nodal plan.

· 21D; A to RS-2: This use is appropriate according to the nodal plan and a larger section of the overall development was indicated in the nodal plan for this use.

· 21E; A to RM-D: This use is acceptable according to the nodal plan. 

· 21F; A to RM-2: Use of the Lesser Change Table to approve a rezoning to RM-1 would be more consistent with uses in the nodal plan.

Mr. Patterson noted a typographical error in the rezoning Staff Reports and asked the Commission to change two references to medium density as 16-21 dwelling units per acre to a density of 7-15 dwelling units.

Although some of the proposed uses would be appropriate per the nodal plan, Staff did not find the requests in conformance with the general amounts and densities described in the nodal plan.  There was also concern about negative impacts on adjacent uses and the ability to provide the development with adequate services.  For this reason, Staff recommended denial of all five rezoning requests and suggested the applicant revise the plat to fit the nodal and Comprehensive Plans or provide convincing evidence that the development should be allowed to exceed the density and size restrictions set forth in HORIZON 2020.

Mr. Patterson said the annexation request was for a relatively small piece of ground (approx. 17 acres) in Service Area 2 of the Urban Growth Area (UGA).  However, Staff recommended denial of the request based on significant concerns regarding the City’s ability to provide services in a reasonable amount of time (within 5 years).  Mr. Patterson said this property was within a growth corridor and was expected to develop, but phasing and timing issues were critical and more information was needed about wastewater and other municipal service capacities.

APPLICANT PRESENTATION

Jane Eldredge spoke on behalf of the Mercato Group, introducing members of ownership group and Landplan Engineering representatives.

Ms. Eldredge presented several documents the applicants believed supported annexation, including:

Kansas State Law:

· State law permits annexation if they will create a straight or harmonious City boundary line.

· State law permits annexation if a written petition is submitted from the property owner.

· State Law says the preparation of plan for extension of services shall not be required for or as a prerequisite for annexation of land if all owners submit a written petition.

· State law defines the Planning Commission’s role in annexations as one of review for compliance with the Comprehensive Plan or any other adopted land use plan applicable to the annexation request area.
City annexation policies:

· The intent of City annexation policy is to make the City boundary straight to prevent confusion over service delivery and to avoid enclaves of unincorporated property.

· Annexation policy encourages property owners to submit for annexation of all portions of land they hold that should logically be included within the City boundaries.

· Annexation policy does not wish to create boundaries with irregular shapes.

· HORIZON 2020 states that the City will actively seek voluntary annexations with the UGA as development is proposed.

Comprehensive Plan:

· HORIZON 2020 requires annexation of all contiguous property adjacent to the City limits prior to development.

Northwest Area Plan

· The Northwest Area Plan states that this area should be planned in advance for urban development with no exclusions noted.

· The Northwest Area Plan adopted in 1997 included this 17-acre parcel in the conceptual land use map.

Wastewater Master Plan:

· The Wastewater Master Plan says the sanitary sewer system is currently designed to serve Sections 28 & 29 of the Northwest Area Plan.
· The WWMP identifies two sub basins for Baldwin Creek and updates of the plan have been done for these sub basins based on the increase in development and population projections.  

· Black & Veatch population counts for Section 29 (containing the subject property) have nearly doubled and drainage basin improvements have been recommended in the WWMP. 
6th & K-10 Nodal Plan

· The nodal plan refers to a need for two pump stations, and says sewer and water services are easily extended into the eastern half of the plan area.

Ms. Eldredge said that when the City applied to KDOT for funding to widen 6th Street, the application stated that road improvements were needed to support 2.3 million square feet of commercial uses in this area.  Also as part of that application, Dave Corliss, Director of Legal Services, spoke in support of annexation of .5 miles on each side of 6th Street, saying this concept was a compilation of existing plans and policies.  He said it would be appropriate to allow land owners to retain A (Agricultural) zoning for the time being because the annexation was unilateral.  Ms. Eldredge said the 17-acre subject parcel was mistakenly left out of the 6th Street annexation proposal based on legal descriptions for land included in the Baldwin Creek sewer benefit district. 

Ms. Eldredge said the applicants believed their proposal was in conformance with the Northwest Area Plan, the Wastewater Master Plan, the 6th & K-10 Nodal Plan, and the Comprehensive Plan and should therefore be approved.  She said Staff’s recommendation was contrary to State Law and adopted policy documents and it was not within the Planning Commission’s authority to take action outside of these documents.
Ms. Eldredge said sewer concerns should not be allowed to cloud the issue.  This property was “a long way away” from actual construction and it was not reasonable to delay the development approval process.  She added that capacity needs could not be determined, thus proper planning could not take place, without annexation and rezoning.  She encouraged the City to plan development and design sewer capacity to follow, not the other way around.

Tim Herndon, Landplan Engineering, spoke in support of the multiple rezoning requests.  He began by requesting that, if the annexation were denied, the rezonings be deferred rather than denied, to allow the applicants to return with revised rezoning and plat requests to reflect the ‘missing’ 17-acre section.  It was discussed that the applicant was prepared to present the alternate plat design tonight but the new design must go through the proper Staff review and public hearing/notice process.  It would be appropriate tonight only to consider the rezonings and plat reviewed by Staff and published in the agenda.

Mr. Herndon described the applicants’ efforts in preparing the area for annexation and development, including participation in a benefit district for the new lift station and installation of sanitary sewer lines.  The property owners also paid to extend water lines across the SLT to serve this corridor.  Mr. Herndon said these infrastructure improvements were done in good faith on an assumption that this land, as part of the UGA growth corridor, was anticipated for urbanized development.  With these improvements complete and the end of the 6th Street improvements in sight, the applicants felt now was the right time for the next step in the planning process.
Mr. Herndon said the rezoning requests outlined a mix of uses including commercial, multi-family, single-family and duplex residential.  He explained how this mix and its proposed densities compared positively to the guidance of the nodal plan and other adopted land use documents and also matched the mix approved for the southeast corner of the node.

Mr. Herndon referenced comments in the 6th Street annexation proposal about 2.3 million square feet of commercial space and 96 acres of commercial space in Section 29.  He noted that this proposal was the only request for commercial space in Section 29 and contained 59 commercial acres. 

Mr. Herndon also referenced comments made during development of the nodal plan about the “need for a development-driven proposal” to focus efforts on designing the area down to the local street level while at the nodal plan stage. He said this proposal provided that level of planning, down to local street design, easements and utility connections, in addition to supplying a full traffic study at “tremendous expense.”  He said this proposal also brought a market study that was not available with the nodal or area plans.

Mr. Herndon said the issues identified in the Staff Report regarding additional information were not adequate reason to deny or defer action on the annexation and rezoning requests.  Furthermore, he said the information Staff asked for could not be gathered until land uses were designated.  A user would not be found for the property until the area was at least zoned and platted, so traffic generations and sewer requirements needed to test capacity were as yet unavailable.
Mr. Herndon outlined how, in the applicant’s opinion, the rezoning requests met each of the Golden Factors and should therefore be approved.  

Mr. Herndon made comments about the road design shown in the plat:

· Staff recommended eliminating the frontage road in favor of another access design, but the authority to mandate that termination lies with KDOT, not the applicant.

· Transportation 2025 says a collector is needed in this area, but this document serves as a guide and the existing frontage road could be improved to serve as that collector instead of George Williams Way.

There was discussion between the Commission and the applicant about alternate road alignments and designs.  Staff responded to questioning that extending the frontage road north as a collector would require additional right-of-way from that property owner.
Burress said he understood the project attempted to work within the guidelines set forth in the planning documents that were in place when the project began and noted the fairness issue inherent in the fact that the proposal had to be reviewed according to planning policies in place today.  Mr. Herndon responded that it was unreasonable to adopt a policy requiring a study (traffic, drainage, etc.) and then ignore the results of that study.

Mr. Herndon said this kind of development was needed and asked what other intersection would be more appropriate.  He said the applicant had provided a compelling explanation of why this was the right time and place for this proposal.
Staff responded to questioning that the applicant chose the consultant for the Market Study because the City did not have a consultant on board to complete the study at that time.  The study was reviewed by an independent consultant hired by the City. 

There was discussion about the applicant’s legal interpretation of the Planning Commission’s inability to deny the annexation on the basis of infrastructure needs because the request was initiated by the property owners.  It was noted that these arguments were presented to Staff and Legal Counsel.  Mr. Corliss had responded by pointing out that the law did not dictate the City Commission’s authority in these cases.  It was suggested that the intent of State law was to protect landowners from overzealous annexation attempts by the City and the City was not required to ensure service provision if the annexation was voluntary on the part of the landowner.

It was noted that the plat included land that had been annexed unilaterally but allowed to keep it’s A (Agricultural) zoning for several years.  In cases of owner initiation, it was common practice to request the property owner to bring a rezoning request in conjunction with annexation.

Burress commented that the applicant had presented many reasons in support of annexation, but asked if any of the documents referenced tonight, in the applicant’s opinion, required annexation in this case.  Ms. Eldredge replied that “good planning principles” were the only thing requiring annexation. 

There was discussion about the predicted failure of W. 6th Street.  Staff explained the street was designed using data that was available at that time, which necessarily did not include specific land uses and acreages.  The road was designed to accommodate a general capacity without knowing how specific traffic generations would impact intersections.  The overloading of intersections where the traffic element predicted to fail, creating a domino effect along the corridor.

PUBLIC HEARING – rezonings only

Professor Kirk McClure spoke about the market analysis, saying the intent of this study is to determine if the community could absorb a given amount of commercial space in a reasonable amount of time without causing significant harm to the existing commercial market.  Prof. McClure explained several reasons he believed the Development Strategies analysis of the market study was incorrect.

1. The use of population data as a proxy for market demand is not an uncommon practice but is inferior to a consideration of retail spending, specifically sales tax data that is available only to the City.  HORIZON 2020 calls for this level of review but a mechanism to accomplish this has not been put in place.

2.  Population growth has slowed significantly in recent years, but this market analysis is based on an assumption that population growth rates will exceed the peak growth rates of 1990’s.  There is no evidence to support that assumption.  He recast the study with lower growth rates, which indicated the city could not absorb the proposed amount of commercial development, even if no other additional commercial square footage were allowed anywhere else in the City.

It was questioned how the City could be overgrown with retail space, when residential growth had outreached utility capacities.  Prof. McClure said the City was “still paying for past mistakes” in allowing too much retail growth to occur too quickly.

3. The study’s analysis of vacancy rates assumes the market is currently in balance, which is not the case.  Many commercial spaces are being converted to office uses because the retail market is overbuilt.  This kind of conversion is not desirable because it deprives the City of sales tax revenues and negatively impacts the office space market.

4. The City paid $8 million for a parking garage to support Downtown businesses and the redevelopment of the 900 block of New Hampshire.  It is important to protect the Downtown commercial area by considering the impact of allowing new commercial spaces.
It was discussed that some of the commercial spaces converting to other uses had to do so because, as commercial uses, they were outmoded and did not fit modern-day retailing needs.  Prof. McClure replied that some converted spaces were not that old, evidencing the Tanger property and other shopping center developments.

There was also discussion about retail “leakage”.  Prof. McClure said some leakage was preventable but some was not.  He said it was not reasonable to think that any retail use could be successfully integrated in Lawrence if a large enough space was provided.

Melinda Henderson made several comments about the Mercato proposal:

· She agreed with the applicant’s statement that land uses should be planned first, then utility capacities.

· She believed in the importance of planning and of referring to existing plans. 

· The Commercial Chapter of HORIZON 2020 designates this node as a CC400, yet this proposal includes more commercial square footage than is allowed for the entire node, in addition to the square footage already approved for other corners.  This happened at 6th & Wakarusa (intersection) with negative consequences and should not be allowed to happen again.

· The market study for this development was not done according to the process set forth on HORIZON 2020.

· Rezoning is a privilege that should not be given away without forethought, because subdivision after rezoning is a right.

CLOSING COMMENTS

The applicant’s representatives stated:

· Developers make land use decisions based on long-term expectations derived from adopted planning documents and policies.

· It is important to consider what the law and adopted policies state, which is that annexation is supposed to occur when it accomplishes the things that this annexation will accomplish.

· No one has stated an opposition to the information contained in the market study.  The testimony given was criticism of the City’s consultant’s review of the study.
· KDOT’s road design may be inadequate, but enough right-of-way has been obtained to improve the road up to 7 lanes.

· This applicant would like the same consideration that was given to the commercial development on the south side of 6th Street, which the Planning Commission approved in 2002 with nearly all of the same rezonings proposed here. 

The applicant requested the Commission vote on the annexation first.  If the annexation was denied, the applicant asked for deferral of the remaining items.  If the annexation was approved, the applicant had prepared suggested conditions and findings of fact to consider for the rezonings and preliminary plat.

Haase said his decision would be heavily guided by the commercial chapter, which gave clear guidelines about how this node should be developed.  He said the proposal appeared to rely on regulations that were in place before the adoption of the Commercial Chapter and asked, if the applicant thought the chapter shortchanged the intersection, why concerns were not raised when the chapter was being developed.  

Haase said the nodal plan did not specify square footages but did place “strict parameters [on development] that this proposal clearly violates.”  The applicant said this proposal also did not identify specific commercial square footages.  The information today designated a square footage to be rezoned but the amount of that total square footage that would be constructed with a commercial building would not be identified until the development plan.  Designating zoning now allowed the applicant to begin talking with prospective buyers to consider what building square footages to propose.

It was suggested that the Commission place significant density restrictions on the rezonings.  Staff noted that, for the PCD-2 portion, the Commission could state maximum square footage coverage, regardless of the acreage.  However, conditions restricting use and square footage could not be placed on the conventional rezoning requests. Similarly, the requests for conventional residential rezonings could not be conditioned with a density cap.  Related to this issue, it was discussed that the practice of requiring a development plan to accompany a rezoning request had become less common.
Mr. Patterson stated Staff’s disagreement with the applicant’s statement that no action taken tonight would impact the existing situation on W. 6th Street.  He said rezoning the property from agricultural to more intense uses implied an increase in traffic generation that would have to be handled by a street system that was already predicted for failure.

Mr. Patterson said this area would be developed at some point, but Staff had significant concerns about timing, phasing, service capacities and infrastructure that made this request, in Staff’s opinion, premature.

It was verified that the request was significantly larger than allowed for this node by the Comprehensive Plan, but the proposal was not exclusively commercial and included a mix of office and residential uses as well. 

Ms. Finger responded to questioning that, at this time, the City held a position that annexation should not occur if services cannot be provided within five years.

COMMISSION DISCUSSION

The Commission discussed reasons in support of annexation:

· The subject 17 acres will be infill development in the future if the corner is not shored up today and it would be preferable to deal with the entire piece than try to retrofit this section later.

· The property owners are aware they cannot be provided with services today and have made a good case regarding provision of service requirements in voluntary annexation vs. unilateral.
· Significant issues have been raised about growth occurring almost exclusively in this part of the County, so that is where solutions will be focused.  This makes it more reasonable to believe services may be provided within five years.

· It is clear that it was an oversight that this section was not annexed previously.  It will ultimately have to be annexed so it can be included in the overall development picture.  
· There is no gain in denying annexation today.

Reasons in support of denying the annexation request were also discussed:

· Staff is concerned that the subject property could not be supplied with adequate public services within five years.  

· Administrative Policy 76 states: “annexation ensures coordination of services and infrastructure.”

· 6th Street traffic concerns are based on existing and approved development, not to mention complete lack of planning for bicycle and pedestrian movement along this corridor.

· Annexation Policy does not state “provision of services within five years”.   The policy requires a plan showing how service can be provided within five years and there is no such plan in this case.

It was questioned how difficult it would be to integrate the subject 17 acres into the Northwest comprehensive service plan.  It was noted that the area would also have to be incorporated into the Wastewater Master Plan, which would be complicated because of area topography.

Jennings spoke about the need to provide parcels large enough for future redevelopment to reduce commercial leakage.  He said many existing retail spaces remained vacant because they were not equipped to accommodate modern commercial uses (loading docks, truck turn-around areas, space for multiple products) and suggested the acreage limitations of HORIZON 2020 were unrealistically small.  He said the subject area would not develop quickly, but should be preserved as the best location for this type of development.  He asked where else a commercial opportunity of this nature could be located.

Meeting extended to 10:45 p.m.

Haase said it was shortsighted not to provide space for larger retailers, but he was not sure how to reserve land for this purpose without giving development approval prematurely.  He suggested the Commission return to the commercial chapter for a community discussion to rethink the total square footage allowance for the node.
Burress asked what grounds the property owners would have to sue the City for services in five years if annexation was approved today.  Staff said the development plan would have to show phasing based on the ability to provide sewers and accommodate traffic, so development could not proceed out of sequence plans for when service provision would be established.

Burress said he would oppose annexation because he did not think annexation was required to ensure planning of this parcel with the rest of the area.  He added that this parcel was on the boundary of the plat and thus was not “in the way” of other properties’ development.  
Jennings responded that denial of the annexation would create an “infill pocket” that the Commission had found challenging in the past.  He asked what was gained by denying annexation at this time, since the land would obviously need to be annexed at some point, based on its highly visible location on the frontage road and between developed lands.

ACTION TAKEN

Item 21A

Motioned by Lawson, seconded by Eichhorn to approve annexation of 17.52 acres and forwarding to the City Commission with a recommendation for approval, based upon the following findings of fact:

1. Inclusion of this property into the City limits will allow for orderly planning to occur for the surrounding property;

2. The Comprehensive Plan encourages annexation of all adjacent parcels held by the same owner; and 

3. Annexation of this property is needed to ensure its proper development in relation to the overall area.
Motion carried 5-4, with Eichhorn, Harris, Jennings, Krebs and Lawson voting in favor.  Burress, Erickson, Ermeling and Haase voted in opposition.
COMMISSION DISCUSSION
The applicant was prepared to present suggested conditions and findings of fact if the Commission chose to approve any or all of the rezonings.

There was more discussion about how much commercial square footage could be developed, regardless of approved commercial acreage.  It was noted that a development plan would be helpful in establishing what actual square footages were proposed. It was suggested that the scale was out of proportion, but questioned if the commercial chapter needed to be rethought and possibly revised before approving commercial zoning for areas so far over the chapter’s current restrictions.

It was suggested that denial of the rezonings would be appropriate, aside from the commercial square footage issue, based on traffic and infrastructure concerns.

Mr. Herndon repeated the applicants’ preference for deferral over denial, to allow time to provide information as requested by Staff.  Commissioners questioned whether Staff’s rationale for recommending denial would become any less pertinent over the deferral period.  It was noted that the Wade & Associate study was anticipated for completion in late 2005/early 2006, which would provide some of the missing information needed to appropriately review development proposals in this area.
ACTION TAKEN

Motioned by Eichhorn, seconded by Burress to defer Items 21B – 21G to the January 2006 meeting.
Motion carried 8-1, with Burress, Eichhorn, Erickson, Ermeling, Haase, Harris, Jennings and Lawson voting in favor.  Krebs voted in opposition.

DISCUSSION ON THE ACTION
It was verified that this deferral would not prevent Item 21A from going forward to the City Commission.
ATTACHMENT B: PLANNING COMMISSION MINUTES OF FEBRUARY 16, 2006
ITEM NO. 6A:
A TO PCD-2; 55.90 ACRES; NORTH OF HIGHWAY 40 AND EAST OF 


K-10 HIGHWAY (PGP)

Z-01-08-05:  A request to rezone a tract of land approximately 55.90 acres from A (Agriculture) District to PCD-2 (Planned Commercial Development) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  This item was deferred from the October Planning Commission meeting.

ITEM NO. 6B:
A TO RO-1A; 20.39 ACRES; NORTH OF HIGHWAY 40 AND EAST 



OF K-10 HIGHWAY (PGP)

Z-01-09-05:  A request to rezone a tract of land approximately 20.39 acres from A (Agriculture) District to RO-1A (Residence-Office) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  This item was deferred from the October Planning Commission meeting.

ITEM NO. 6C:
A TO RS-2; 29.10 ACRES; NORTH OF HIGHWAY 40 AND EAST OF 



K-10 HIGHWAY (PGP)

Z-01-10-05:  A request to rezone a tract of land approximately 29.10 acres from A (Agriculture) District to RS-2 (Single-Family Residential) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  This item was deferred from the October Planning Commission meeting.

ITEM NO. 6D:
A TO RM-D; 4.21 ACRES; NORTH OF HIGHWAY 40 AND EAST OF 



K-10 HIGHWAY (PGP)

Z-01-11-05:  A request to rezone a tract of land approximately 4.21 acres from A (Agriculture) District to RM-D (Duplex Residential) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, LC, Oread, LC, Tanglewood, LC, Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbourt EAT-V, LLC, property owners of record.  This item was deferred from the October Planning Commission meeting.

ITEM NO. 6E:
A TO RM-2; 13.05 ACRES; NORTH OF HIGHWAY 40 AND EAST OF 



K-10 HIGHWAY (PGP)

Z-01-12-05:  A request to rezone a tract of land approximately 13.05 acres from A (Agriculture) District to RM-2 (Multiple-Family Residential) District.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, LC, and Safe Harbour EAT-V, LLC, property owners of record.  This item was deferred from the October Planning Commission meeting.

NON-PUBLIC HEARING ITEM:

ITEM NO. 6F:

REVISED PRELIMINARY PLAT FOR MERCATO; NORTH OF 



HIGHWAY 40 AND EAST OF K-10 HIGHWAY (PGP)

PP-01-02-06:  Revised Preliminary Plat for Mercato.  This proposed residential and commercial development contains approximately 122.65 acres.  The property is generally described as being located north of Highway 40 and east of K-10 Highway.  Submitted by Landplan Engineering, Inc., for Hanover Place, L.C., Oread, L.C., Tanglewood, L.C., Kentucky Place, LC, JDS Kansas, LC, Venture Properties Inc., TAT Land Holding Company, L.C., and Safe Harbour EAT-V, LLC, property owners of record.  

STAFF PRESENTATION

MR. PATTERSON:  Again Paul Patterson of your planning staff.  Item 6A through 6E is the Mercato request to rezone and Item 6F is the revised preliminary plat which is a revision from what you saw before on October 7th.  The project proposed is 122.65 acres located in the northeast corner of K-10 and W. 6th Street.  The 105 acres in the lower quadrant is within the city limits and 17 acres which you previously had recommended for annexation that is located just outside of the city limits.  Along W. 6th Street you have the high point and you have kind of a plateau here and then it slopes away from that.  The requested zoning that you have before you, you have 59.5 acres.  In the pink area, you have 20.53 acres, that is requested to go to RO-1A which is the blue areas, you have Overland Drive that separation between them. For 6C you have a request from A to RS-2 which is a single-family residential portion in the yellow.  For 6D you have request from agriculture to RM-D which is 7.63 acres of duplex residential and then the last rezoning request you have from A, agriculture to RM-2 which is 12.77 acres of multiple family. 
In looking at the transportation system for the preliminary plat you have W. 6th Street/Highway 10, on the bottom.  You have a frontage road which is off of West 6th Street which is existing, it currently is a gravel road, it provides driveway service to several properties that are farther to the north.  The frontage road link is to be removed when Overland Drive extension gets built.  There are no current improvements as far as road improvements on the north side of West 6th Street.  George William Way will be an arterial, 120 feet in R-O-W width.  Overland Drive is a collector, 80 feet in R-O-W width.  Overland Drive will go and will then connect up with this frontage road, you will be able to continue to the north is what's being proposed.  KDOT has looked at it and they have approved the basic design of what the applicant is proposing.  As Overland Drive gets built then the developer will need to remove the frontage road and the frontage road access with West 6th Street will not then be available once the frontage road is connected with Overland Drive.  You also have internal roadways, Mercato Drive, through the  property and then you have some drives through the residential portion, the two connectors internal to the north and that's basically the transportation system that you have presented to you through the plat.   
As far as the drainage detention basins.  The project is proposing to have five detention basins, detention basins would be owned and maintained by the applicant which would be either the owners of the lot or owners association.  

For the wastewater drainage there was an issue previously on the sewer.  As you all are aware the project is within the BC-2, the Baldwin Creek No. 2 drainage basin.  There is an existing pump station for a portion of this particular project.  The project is proposing to phase in the sewer similar to what Stultzland has done.  They have proposed to Utilities the phasing of the property.  To the east of this red line would be the first phase that they would develop using existing sewer capacity that is there.  The second phase would then be delayed, any final plats for that portion would need to occur after there's capacity and infrastructure to be able to serve the second phase.  This phase line may move and would be reviewed as part of the final plat, where it should be, based upon the sewer capacities and the land use intensities that would get approved.  We have a Nodal Plan that was approved in 2003 and basically the Nodal Plan for this northeast section identified 20 acres of office, 34 acres of commercial, 25 acres of medium-density residential and 39, when  you add up some of the additional ones to it, of 42 acres of single-family residential.  In looking at this, staff recommendation on the zoning  components, and there are five, five items on the zoning for the agriculture to Planned Commercial Development – 2, portions they are requesting 55.9 acres, staff is saying if you approve that you need to look at the commercial center 400,000 retail commercial that's been identified for the Nodal Plan for West 6th Street and K-10 and what you do is you -- the Nodal Plan identifies in the commercial center 400 that 95 percent of the commercial space should be on two corners, which would be on the northeast and the southeast corner of this intersection.  Northgate which you have recommended approval of the development plan would take into account a little less than 200,000 square feet; and therefore, you are left with approximately 187,000 square feet and I have included the retail commercial square foot restrictions that would be identified for the northeast area.  With that, staff recommendation on the first part, for 6A would be approval with three conditions.  First, being the approval and filing of the final plat at the register of deeds office.  Second, approval of the preliminary plan for the commercial center 400,000 square foot.  Restrictions for Horizon 2020 and identifies A, B, C and D which are conditions that would be -- which would follow with that.  CC:  400,000 restrictions.  The other zoning request, you have zoning requests for the RO-1A section which is the blue section in looking at that and looking at the Nodal Plan staff believes that it would be more appropriate that it be restricted to 0-1 office development of 20 acres and .153 acres for the portion that if they are requesting to go to RM-2, the 12.77 acres that is identified and being requested by staff to use lesser change table to go to RM-1 which is more in correspondence to a residential median density, the RM-2 would be high density.  The Nodal Plan talks about allowing medium density in this area.  The RM-2 would be high density and the RM-1 would be more in line with the Nodal Plan requesting.   As far as the portion that their requesting to go to RM-D the duplex residential staff would be agreeable to that and recommending to go forth and on the RS-2 portion they are requesting 25.82 acres of RS-2 and staff would recommend that that go forward also.  On the preliminary plat portion Item 6F you have before you a recommendation for approval subject to six conditions listed in the staff report.  And if you have any questions, I will attempt to answer those and I think the applicant is ready to present their presentation for you.

CHAIRMAN RIORDAN:  Thank you, Paul.  Would the applicant come forward and present their presentation.  

MS. ELDRIDGE:  Mr. Chairman, thank you.  My name is Jane Eldridge and I'm not the applicant but I'm here representing the applicant, and I would like to introduce the applicants to you.  We have Steve Schwada with us, Russ  Tuckel, Tim Fritzel and Thomas Fritzel.  These three families are long-time Lawrence residents, owners, developers, owners of properties that they have developed and maintained for a long time.  The question about can we look at some of their projects and how well have they been maintained.  If you're not familiar with some of the projects these families have done, we'd certainly be happy to supply that information to you.  We also have present with us tonight Landplan Engineering who's done all the engineering work on it.  Rich Kaplan who has done the market study.  I didn't know if you had a particular time frame in mind because I certainly want to adhere to your time  schedule. 

CHAIRMAN RIORDAN:  Do you have a time that you think you would need to present? 

MS. ELDRIDGE:  I would like to have 20 minutes and leave 5 to 10 minutes for the plat -- I'd like to have 20 minutes on the opening and 5 to 10 minutes on the plat if I may. 

CHAIRMAN RIORDAN:  For this large of a project I think that project -- I think that this would be fine. 

MS. ELDRIDGE:  Thank you, Mr. Chairman.  I had the opportunity to have our currier go out and find all of your addresses and I hope you all had a letter from me because what you see before you tonight on these boards is a sequencing of the history of this particular site which is probably the best planned, longest planned, have more plans dealing with it over the last 10 or 12 years than any other site in the City of Lawrence.   As you remember I'm sure that when Horizon 2020 was winding down in '96 and '97, the school district located Freestate High School just north of 6th Street and just east of Wakarusa Drive.  So at that time, the city commission wanted to have and the planning commission and planning department produced the Northwest Area Plan.  The Northwest Area Plan is what came out of that.  And when this, when the Northwest Area Plan was adopted, it was adopted to -- particularly to supplement Horizon 2020 because Horizon 2020 had no specific land use element that dealt with any of the property north of 6th Street, because until the high school located we all thought there's a ridge line, it can be sewered but the high school showed us that it could be sewered and that meant all of this property was opened up.  So since 1995 property owners, developers have been planning for this property.  Infrastructure has been planned for this property and so have comprehensive plans.  This was the addition.  Because of that property and because 6th Street was really getting outdated, the city applied to KDOT for money to widen 6th Street.  That was known as the System Enhancement Project.  What the city represented when KDOT first came to this body was approved by the planning commission, was approved by the city commission and was approved by the county commission, that's also true of the Northwest Area Plan, all three bodies approved it.  And for Section 29 which Mercato was part of, the city was projecting 96 acres of commercial, 37 acres of institutional, 223 of single family, 61 of multi-family for a total of 417 acres that would be developed.  So that was presented to KDOT as one of the reasons to fund the road.  And as one of the ways to help plan for the size of the road in order to accommodate all of the traffic that would be generated from this developed area.  The next thing that happened was Transportation 2025.  In Transportation 2025 has to assume some land use plans when we start planning for roads.  And you'll notice that in Transportation 2025, here's the Mercato portion and it is assuming that we're going to have office right near K-10, we're going to have commercial along 6th Street and we're going to have medium to high density exactly north of that, north of the commercial followed by low density residential.  The other thing that's important to notice is that in this whole area that becomes the Nodal Plan, Mercato, Northgate and Diamondhead, the proportional chairs of the commercial, the fact that you only have medium to high density residential on the north and not on the south, this plan is deemed to be generally consistent with the Northwest Plan, with the Western Development Plan and with Horizon 2020.  After the transportation, excuse me, after the System Enhancement Project was approved by KDOT, the city annexed the land, it had been all in the county on either side of 6th Street.  Once it was annexed the city also did this Nodal Plan.  The Nodal Plan was approved by the planning commission and the city commission, not by the county commission, you know, and it was recalled for you just last month that -- the zoning applications on the south side of 6th Street were what triggered the Nodal Plan because there had not been any commercial planned on the south side of 6th Street and you all determined that it was important to have a whole intersection plan even though the portion in the county was never approved by the county commission.  Again, please look at the proportions on the Nodal Plan in terms of the uses and the kinds of uses.  Both sides have the same four uses.  Both sides have low density residential.  Both sides have medium density residential.  Both sides have an office component and both sides have a commercial component.  The Nodal Plan itself has no acres in it.  The acres you saw on the staff map is what's been scaled by the staff.  But what the Nodal Plan says is that proportionately half of the north side should be commercial and office, the majority of the south side should be low density residential.  Well, how has it played out?  This Exhibit F is the exhibit that shows on the residential portion.  On the south side we have single family in the yellow RM-D which is I believe low density residential and then RM-2 the same thing that's being requested on the north side.  And the RM-2 when it went before the city commission was described by the planning staff as slightly higher density.  We also have an RM-1 component.  And the office component here is RO-2, that's a residential office component on the south side.  On the north side the request is for the same uses.  The number of acres are different.  But the general uses are the same.  And we believe that both the south side and the north side generally comply with all of these plans because none of these plans were intended to be specific lot-by-lot zonings.  They were all generalized and you have to look at the text and the policy as well as the colors.  The other thing that's really interesting to look at is when this is part of what went in with the System Enhancement application and we were building 6th Street, we believed that we -- 6th Street would need to carry traffic generated by 2.3 million gross square feet of commercial.  Within this area which is bounded by 15th up to the Farmers Turnpike, Wakarusa to the SLT.  What is planned or zoned today is in red, solid red.  That amounts to five -- under 500,000 gross square feet, approximately 20 percent of what was anticipated when we were building, designing and building 6th Street.  So unless you're planning to put over a million and a half square feet up here in Mercato there's no danger of the roadway being compromised.  The owners have worked hard.  The staff has worked hard and we are very grateful to the staff for the hard work on this.  We support their recommendation.  It's not our first choice on the use of the lesser change table, but we would support the use of the lesser change table in the RM and in the RO categories.  I'd offer for your consideration, if you're going to use the lesser change table on the RO-1A and those are these, that's the residential office 21 units per acre, if it's residential, but it gives the option of building either one, it's these two pieces, I would recommend that you consider RO-2 which would be exactly what we have in the south.  Then at least there would be symmetry between the two.  The recommendation for staff was to use only one which has no residential component.  I don't think we have to look very far to know what the status of the office market is.  But in fact, this is all Phase II over here.  This piece that's right next to the commercial would be more logic --logically used for an O-1.  We will support what you want to do with this.  On the RM-2 we think that it not only provides another housing choice in a very large area that will be well-designed, integrated and we want to have housing of all costs available.  One way to cut down the housing cost is to increase the density.  The RM-2 like the RM-2 on the south I think meets these needs and in approximately the same proportion.  We -- certainly we're surprised to see the League's letter requesting the deferral until there's a development code and we would not be in favor of that.  We would ask that you act on the staff report.  They've made a favorable recommendation.  We support that recommendation and we're happy to answer any questions. 

CHAIRMAN RIORDAN:  Thank you.  We would entertain questions for staff and also for the applicant and the applicants' representative. 

MS. ELDRIDGE:  Thank you.  The -- do you want the presentation on the plat or do you want to deal with the zoning separately? 

CHAIRMAN RIORDAN:  I think actually it would be best to go ahead and have the presentation on the plat. 

MS. ELDRIDGE:  Okay. 

MR. HERNDON:  Thank you, just a brief visit on how this project has evolved over the last going on about a year and a quarter, excuse me.  Tim Herndon, Landplan   Engineering.  When we came to the city with the development proposal that's before us tonight it was in the form of zonings.  And the idea as it is typically implemented in commercial and residential and office and other types of development is to take a zoning classification and then take that to market and attract developers and developments and commercial users with the knowledge that they have the zoning, then if they just fulfill the development standards or guidelines of a particular city or jurisdiction then they'll get a green light to move ahead.  Well, we did that and, of course, in Lawrence we like to see plans with zoning.  And so after some time we brought forward a concept plan that we worked a little bit with staff with and visited with and just showed how our zoning request related to the land-use proposal.  That evolved into a strong -- strongly suggested need for an actual preliminary plat and after some more discussions with city staff the applicants acquiesced and hired Landplan to actually move ahead with the preliminary plat which is the document that we see tonight.  Of course, with the preliminary plat the planning itself almost becomes secondary in the process that we have in this city.  Because the plan must be accompanied by traffic study as well as a drainage study and today a sanitary sewer capacity analysis.  And in the case of commercial developments that may contain square footage in excess of 50,000 square feet, a market analysis.  So you can see that from a zoning request that might attract the end user who then might with the knowledge that they could move ahead in good conscious or with the secure sense that they have at least the zoning; therefore, if they make the traffic and the sewer and the storm water and the market analysis work, that they'll have a project.  We have to provide those things up front.  So the preliminary plat is a manifestation today of a year of work with city staff, with KDOT, two drainage studies, three traffic studies, a market analysis that was submitted and approved by the city and then forwarded to an independent consultant hired by the city who okayed the market study.  Then the market study was analyzed in the context of the other market studies that were submitted in the 6th Street Corridor, again by the independent consultant hired by the city, approved and here we are today.  So with the conditions of approval that are forwarded to this commission with which we're in agreement I would ask you to please send your recommendation of approval to the city commission.  Well, not actually -- I'm sorry, this body is the end, is the end all with the preliminary plat so your vote of approval would be greatly appreciated.  That concludes my presentation unless you have other questions, thanks. 

CHAIRMAN RIORDAN:  Commissioner Haase. 

COMMISSIONER HAASE:  One of the conditions that staff has included in their recommendation is compliance with the CC 400 restrictions of Horizon 2020.  Are you suggesting that they're prepared to accept that restriction? 

MR. HERNDON:  Let me make sure I understand your question.  Is that condition associated with the preliminary plat? 

COMMISSIONER HAASE:  No, it's with respect to the rezoning to PCD-2. 

MR. HERNDON:  Okay.  I'm going to let Ms. Eldridge help me answer that question by answering it herself.  But with regard to the preliminary plat, no, I wouldn't be prepared to -- 

COMMISSIONER HAASE:  Okay. 

MS. ELDRIDGE:  We rehearsed this all afternoon, you wonder how it goes so smoothly.  To answer your question, Commissioner Haase, we are prepared to accept it.  I would point out for the benefit of this body; however, that state law requires that the governing body establish the zoning regulations that are uniformly applied to all similar categories.  And I don't know whether the CC 400 applic -- conditions have been applied to all CC 400 commercial centers or applications, but for purposes of the answer to your question, we are willing to accept those conditions. 

COMMISSIONER HAASE:  What would trouble me then, it seems to me that the zoning request for commercial acreage far exceeds what would be easy to accommodate the  184,000 square feet.  Would you still be prepared to come forward with that kind of acreage dedicated to commercial property? 

MS. ELDRIDGE:  Yes, we would.  And that's for a number of reasons.  As you can -- oh, good.  As you can see this is a phase -- that's the phase line.  And what the phase line means is that a good chunk of this will not be developed for quite a number of years.  So that the restriction on the amount of retail commercial within a PCD category is limited to the retail commercial.  As you know looking down the list of uses there are a number of other uses that are not retail commercial and that would not be restricted by that use, No. 1.  No. 2, as we look around Lawrence, particularly at our commercial areas, a problem that we have had since we've had commercial areas is that we've never zoned enough ground for them.  The market has changed the requirements for landscaping, for parking, have all changed.  And in many, many cases, commercial areas have become somewhat obsolete and gone from being Class A commercial areas to B or C or worse because there hasn't been room for expansion and that's why it is important I think to have these 55.9 acres set aside for the future so that we will have an area for  expansion and so that we will have an area in which we can use other things than retail that are compatible with the  retail uses and, excuse me, you'll get to see on the  preliminary development plan and make a judgment about whether that's a good use of the preliminary development plan. 

COMMISSIONER HAASE:  But let me be certain I understand you.  It's your intention that not over 184,000 plus square feet of commercial retail would be built within this project at build-out?  I mean you're not suggesting that there would be continuing commercial inventory that might be subject to expansion at some later date? 

MS. ELDRIDGE:  There may be.  But what we're saying is we'd like to have the opportunity to bring you a preliminary development plan and to follow those restrictions in bringing you a preliminary development plan.  I cannot foresee the future.  I can see a little bit about what's happened in the past and I can see that we have not provided enough expansion for commercial in any area of where we've had older commercial. 

CHAIRMAN RIORDAN:  Other questions for staff or applicant?  Commissioner Burress. 

COMMISSIONER BURRESS:  This is a follow-up on that.  Are you saying that you would or would not agree to having the condition, I forgot which one it was, that said some specific number of square feet? 

MS. ELDRIDGE:  I have, I have a question about whether it's legal but the applicant has agreed to it. 

COMMISSIONER BURRESS:  When you say you have a question about whether it's legal, does that mean you intend to challenge it later? 

MS. ELDRIDGE:  No, I do not.  I'm raising the question because I think for your educational purposes and for you to consider the fact that state law requires all zoning to be determined in the zoning regulation, this is not a condition that is found in the zoning regulations the way a plat and a preliminary development plan are.  So number -- there's that problem.  The other problem is zoning regulations need to be applied uniformly.  Uniformly in all districts of the same kind, but the applicant has instructed me that they are willing to accept this restriction. 

COMMISSIONER BURRESS:  To follow-up on your educational point.  Are you saying you -- would you say that if we put a condition on a planned commercial development that we haven't used other planned commercial developments that we're violating the uniformity condition? 

MS. ELDRIDGE:  I'm raising that as a question.  I have not researched it. 

COMMISSIONER BURRESS:  Okay. 

CHAIRMAN RIORDAN:  Commissioner Jennings. 

COMMISSIONER JENNINGS:  I'm not sure which one this is for maybe Tim, but I too thought that was a lot of acreage for the amount of square footage commercial.  Is that not probably to a great extent due to the gradation of the base property?  I mean I'm looking at on the piece -- on the blueprints you gave me here, there was like an 80 to 100 feet of drop from high to low. 

MR. HERNDON:  There is about 100 foot drop from north to south. 

MS. ELDRIDGE:  That doesn't lend itself to big commercial development.  Is that part of the problem? 

MR. HERNDON:  There will be a lot of retaining walls before the entire property is developed out in the future and some of those walls will be significant.  There are a lot of relief to deal with from an engineering standpoint. 

CHAIRMAN RIORDAN:  Further questions before we open to the public?  Commissioner Krebs. 

COMMISSIONER KREBS:  Paul, in your staff report you pointed out the Nodal Plan identified about 20 acres for office and it looks like that's what we are receiving as a request, but the PCD also allows for office use within that area; is that correct?   

MR. PATTERSON:  No, the PCD-2 would allow for things besides retail commercial, it would allow for office use, allow for banks, also allow for residential, but it would be part of the Nodal Plan that would need to be recommended for approval by the planning commission and ultimately approved by the city commission so there is some extra area that's allowed in the plan portion on some of which could be office.   

CHAIRMAN RIORDAN:  Commissioner Burress. 

COMMISSIONER BURRESS:  There have been times in the past when I've taken the position that we don't like to approve a PCD until we actually see a development plan.  Do you think that's a bad policy?  This is for staff. 

MR. PATTERSON:  In this particular case you have before you a rezoning request that was originally submitted about a year ago.  The rezoning request was curtailed and kind of delayed to see a plat. So they presented a plat to you. As part of that zoning request there is a planned commercial development portion.  I think in seeing the plat it helps makes decisions on the zoning.  I don't think that you necessarily need to see a preliminary development plan to approve zoning for planned commercial development.  There is not a requirement for an applicant to provide that, no. 

COMMISSIONER BURRESS:  So you're saying you don't think that's necessarily a good policy to ask for a plan first?  There is one advantage to having the plan before we approve the PCD zoning which is that their significant feature of the plan we can condition the zoning on them so that future versions of the provisions of the plan don't get rid of those key features.  Is that not true? 

MS. STOGSDILL:  That probably is true, but you need to be reminded that this recommendation for approval is subject to approval of the preliminary development plan which means the zoning would not be published until a preliminary development plan has been through your review and the city commission's approval which is fairly standard.  It allows the applicant the predictability to go out and market that property and to invest substantially in those plans with some assurance that there is commercial zoning available to them.  So because the code does not require a plan at this point, you know, this has been our standard practice that if they choose not to submit a plan with the zoning, that we will condition it so it gives them that interim step without giving away everything before you see it.  If that helps. 

CHAIRMAN RIORDAN:  Any further questions?  I would like to open this up to the public.  Is there anyone from the public who wishes to speak on this item?  Seeing no interest we will bring this back to commission for discussion and resolution.  First item would be Item 6A. 

COMMISSIONER EICHHORN:  Mr. Chairman. 

CHAIRMAN RIORDAN:  Yes. 

COMMISSIONER EICHHORN:  Are we to have a general discussion amongst the whole project or would you like to go piece by piece as discussion and motion? 

CHAIRMAN RIORDAN:  Probably discussion on the whole project and specific, any recommendations on Item 6A. 

COMMISSIONER EICHHORN:  Yes.   

CHAIRMAN RIORDAN:  Commissioner Eichhorn. 

COMMISSIONER EICHHORN:  I can say, I guess the only thing that I'm surprised is that I heard from Jane that she was surprised that the League of Women Voters brought the letter in.  Everything else is pretty neat.  The thing that I'm not real enamored with in the staff report is the RO.  I'd like to see the RO-1A the way that it is, I think it allows maybe for a little bit more project, a little more flexibility. 

CHAIRMAN RIORDAN:  Commissioner Haase. 

COMMISSIONER HAASE:  The part of this plan, the only part of the plan that concerns me is the potential for the expansion of the retail commercial.  The reason Horizon 2020 was modified to stipulate that this area be restricted to 400,000 square feet and neighborhood shopping centers and other community centers were spotted in around the community is, part of that objective was to avoid the concentration of a retail center, growing it to a regional center or a super regional center as we have on South Iowa.  It's an attempt to make commercial development more acceptable to the  community so that folks don't have to drive clear across town to reach a commercial destination.  If we rezone this much acreage there's going to be continuing pressure to  expand the commercial retail area.  As I look at the site it's site challenged as you move  off to the northwest.  But from the southeast there's plenty of ground to achieve enough acreage to satisfy the amount of retail commercial that can be built on this site.  So I, I think in my mind that's a central issue here.  We have testimony from KDOT that if indeed -- and I don't care about all of these applications that preceded this.  We have actual KDOT testimony that said if we proceed with all of the rezoning that is in place as of six months ago or a year ago, it's going to cause failure on West 6th Street.  This proposal is built around 420,000 square feet of commercial retail space.  If that's built in this location, coupled with the Northgate commercial retail, we've got another regional center and it's going to discourage additional commercial retail at the neighborhood centers that have been envisioned in Horizon 2020.  So in my mind that's a central issue and the reason I'm going to oppose this project and encourage them to come back with a scaled down commercial sector and I think much of what they're proposing in office and residential is entirely in keeping with what we want to see in this area.  But I've got to -- I've got to be concerned with commercial retail potential that could be built out at this location. 

CHAIRMAN RIORDAN:  Commissioner Lawson. 

COMMISSIONER LAWSON:  To take off from that, I guess I would like to ask the applicants' representative to tell us one more time.  I thought that I heard it pretty clearly stated that there was understanding and acceptance of the footage conditions established.  Was that not -- did I not hear that right? 

MS. ELDRIDGE:  Commissioner Lawson, that is exactly right.  There cannot be any build-out any greater than that without some substantial change and there is no -- nothing right now that would cause any substantial change.  We'd just want the opportunity to bring you that preliminary development plan.  And Commissioner Haase, nothing is going to happen there without your approval preliminary development plan approval, final development plan approval.  If there's any change in any square footage, long after I'm gone, that's going to happen as a result of a community decision that that should happen.  And our comprehensive plan provides for that.  If there is ever sometime in the future a change, for instance, if in 15 years we decided that was the right location for a regional center, our current comp plan says if you bring in a project that is larger than what's recommended, you have to go ahead and have the study to see if that's going to fit within the community.  That makes sense.  There's nothing in here that's different than anything you've seen before except you have applicants who are willing to hold ground so that it didn't become obsolete the way so many, so many other strip centers have become. 

COMMISSIONER HAASE:  At the risk of seeming argumentative and I don't want, I don't want to go there, but I've been on the commission long enough to see how incrementally things change.  And when we have an opportunity to design a development and contain it, I think we should take that opportunity because I would bet after you and I are gone, if we leave a large acreage undeveloped, there will be an argument that comes forward to expand the retail commercial.  And again the intent of Horizon 2020 as I read it today is to avoid that.  So my vote would be bring forward a development that complies with Horizon 2020, constrains the retail commercial and you can count on me. 

MS. ELDRIDGE:  Well, would you please indulge us to allow us to get to the preliminary plan stage, that's really what the question is.  We can't get to the preliminary plan which is where you need to look at that.  And a good chunk of it -- don't forget, nothing's going to happen at approximately where this line is, nothing's going to happen west of that until there's sewer. 

COMMISSIONER HAASE:  Understand, my concern is the excessive acreage that will continue to be a magnet for potential retail commercial development.  I simply would like to see a plan that doesn't provide that excess acreage and get on with this development. 

MS. ELDRIDGE:  We'd like that opportunity to show you that plan.

CHAIRMAN RIORDAN:  Thank you for your comments. 

MS. ELDRIDGE:  Thank you.   

CHAIRMAN RIORDAN:  Commissioner Jennings. 

COMMISSIONER JENNINGS:  I'd like to say I kind of understand where John's coming from.  On the other hand I wish 100 years ago somebody, for about the next 50 or 100 years because downtown could have grown into its footprint that we need for a town this size as it is as challenged as it is today.  You know, I'd love to see land just left alone.  I don't know how you can say that this isn't going to build out tomorrow, but as they say I wish there were land that were set aside that were not going to be developed  for 15, 20 years, the town will demand it.  An awful lot of retail is not neighborhood oriented, a lot of it is one per town, you know, this town over here.  Or something of that nature which does not happen today.  Those aren't neighborhood uses, I mean the doctor that, you know, butcher, baker, the candlestick maker, those are, but there are a lot of retail uses that are not neighborhood, some in use.  You're going to have to get in your car and go to them irregardless of where they are they would be more successful if they join.  Any idea on build-out time, best guess?  I mean from the day you opened the first shop in that area to when in theory the last one within the 184,000 feet? 

MR. HERNDON:  We could talk about it for a long time, but we know – 

COMMISSIONER JENNINGS:  Just best guess. 

MR. HERNDON:  The Phase I thing is probably eight to ten years build-out and that's if things go at a pretty good clip.  Then Phase II, we, we know that there's a general time frame that's based on downstream improvements of the sanitary sewer and other upgrades that everyone's talking about today and we're setting that tentatively at the Year 2012.  And that's if things go well and things go smoothly.  So from beyond that 2012 point would be sequential build-out if the Phase I is fully built out so I would say in the most rapid condition a dozen years, that's most rapid. 

COMMISSIONER JENNINGS:  I had heard -- I thought I heard somebody say potentially as long as 15 years that's not out of the question then, it could be that long.  I'm not trying to put words in your mouth.  I guess my question -- my point is it's not going to happen next week or next year, it's not that quick.  By then there will be kids practically going to school on the west side of the bypass.  I mean that's already been decided where that's going to be and I think that's probably our next assignment in the CPC. 

COMMISSIONER EICHHORN:  I was last, I'll make it to Commissioner Haase, I believe that most of the -- well, in all of the KDOT studies it didn't show Peterson Road connecting, it didn't show a lot of the connections that are going to be necessary in the future to make this area neighborhoods.  So I don't see this road as being the failure that KDOT projected because their projections were based on never connecting to anything. 

COMMISSIONER HAASE:  I really want to be responsive to both of these guys, but we're not at that point.  Aren't we, aren't we still asking questions of staff and applicant? 

CHAIRMAN RIORDAN:  No, we're back at that point -- yes, we're in discussion. 

COMMISSIONER EICHHORN:  Let's have it. 

CHAIRMAN RIORDAN:  Commissioner Haase. 

COMMISSIONER HAASE:  One of the concerns I have about the KDOT study is it does not take into account build-out of the northwest area.  All it takes into account is what has been essentially made a matter of record and that alone led to model failure.  I think a case can be made that once we have residential build-out at six dwelling units per acre throughout three sections that run from Folks Road west, that we're going to see 75,000 trips a day generated by that retail build-out.  That is not in the KDOT model.  So Peterson Road isn't going to solve that problem.  Peterson Road is going to take some of the steam out of the problem but it isn't going to solve it. And I want to respond to Tom's remarks because I agree with him.  There are businesses that are not suited for neighborhood shopping centers.  But if you look at Chapter 6 we have three CC 400 centers that are planned and this is the first one that we've actually seen proposals regarding.  We also have three auto related centers which will handle another specialty area in the community.  I, I think what this commission should do is revisit Chapter 6 of Horizon 2020, and if you want to take issue with it, that's where we ought to have this discussion but I personally am very comfortable with how that plan was developed and I think it's what we ought to follow until we re-open that case and amend the comprehensive plan. 

CHAIRMAN RIORDAN:  Commissioner Jennings. 

COMMISSIONER JENNINGS:  I don't want to rebut that but my point to some retail is destination in its origin.  It is what needs to be located at the intersection of two major highways.  Those are the businesses that people come to Lawrence to spend money at.  I mean neighborhood commercial centers don't lend themselves to that, they don't sell that type of goods, you can't find them.  But if you lived in Topeka or west somewhere you've got to be able to be seen, where you can be found and you've got to have enough space there to have a destination-type retailer.  We're really not arguing space, they're saying they'll agree to the amount of space they have but if the thing did grow 20 years from now, that is a perfect designation.  Doesn't lend itself to neighborhood centers.  Anybody that would want to be on that corner would wither in a neighborhood center, it's not where they would want to be located. 

CHAIRMAN RIORDAN:  Commissioner Lawson. 

COMMISSIONER LAWSON:  I think it's amazing.  I'm astounded that we have a situation that appears to me to be coming together in such a reasonable, balanced and totally fair configuration given what appears to be a fairly, I doubt not just totally accidental, but a fair reasonably square feet, total square footage, that we thought appropriate for this location I can only attribute it to just general -- I can only attribute it to just general  ability to be disputatious, that we would be having to find some reason to quibble about this.  I don't -- it would almost be laughable if it were not so serious. 

CHAIRMAN RIORDAN:  Commissioner Burress. 

COMMISSIONER BURRESS:  Well, I guess I'm laughable.  What I'm trying to think of what the reason is to have some extra acres there and all I'm hearing the reason we've got some extra acres there is to expand the square footage in the future, those extra acres are there to go beyond 400,000 square feet sometime.  And so then the question becomes do we want to have that provision or not.  And I can certainly see some good reasons to have a position to go beyond 400,000 square feet sometime.  If I thought that it wound happen too soon so then the question is if we have the acres there will it happen too soon and now I have to make a political prediction, I got to think about how politically things operate.  We set up a plan for a political situation and political situation set up is as soon as we have five votes that's really all it's going to take, five votes on this commission that basically gives developers what they want, that expansion.  We fluctuate and I can do a statistical model and I can tell you and it ain't going to be 15 years.  So what I hear us saying is if you vote to expand that space you're saying that you'll want more than 4,000 square feet in that corner as soon as we have enough votes on this commission to do it and that will happen because the votes go back and forth, it shifts.  So then given I'm making a political model which seems to be made.  About we are talking politically of what's going to happen in the future, I'd say I want that space not to expand for quite a while.  When I look at the projections I think it's going to be a long time before we want to have any big centers there.  We got a bunch of other space all over town we want to fill up long before that center.  It isn't in the next ten years, we  want to have an expansion there and I think you're going to get it in ten years if you do leave that space open, so I'm opposed to leaving the space open. 

CHAIRMAN RIORDAN:  Commissioner Eichhorn. 

COMMISSIONER EICHHORN:  I guess the converse side of that argument.  I don't think the State of Kansas is really all that mad at KU for purchasing and leaving alone West Campus and they're reaping the benefit of that now as is our community and our trying to establish a, or what do you want to say, industrial base or medical base in the fields that the university can help support.  If they want to set it aside I -- and they're agreeing to every condition we're throwing up in front of them, I'm just having a hard time reconciling that they're doing something nefarious to us. 

CHAIRMAN RIORDAN:  Commissioner Jennings. 

COMMISSIONER JENNINGS:  At the risk of being redundant I don't want to be, you know, I don't want that built in ten years.  I don't think anybody here wants it built in ten years.  I don't really think they can build one in ten years but we can build apartments anywhere.  We can build houses anywhere realistically.  I mean there's not going to be another logical place for a good commercial center like that, I might say, in our life times but it's going to be a long time before there's another major intersection of two highways like this to reserve space for potential growth if that, in fact, is what it is.  We don't have any trouble finding a place to stick some more duplexes, some more apartments, I'm sure if we go along, and if we shrink, odds are if we shrink the commercial here that's what we're going to get instead.  I mean do we really want the option? 

CHAIRMAN RIORDAN:  Commissioner Krebs. 

COMMISSIONER KREBS:  I get the sense that probably most of us on the commission know how we feel about this item.  And I would like to maybe implore John if you have a  suggestion as to how to proceed. 

COMMISSIONER HAASE:  Well, certainly how I'm going to proceed is -- 

CHAIRMAN RIORDAN:  We're actually out of order until we extend the meeting. 

COMMISSIONER KREBS:  I would you like to proceed that way, John? 

COMMISSIONER HAASE:  Would like that we extend the meeting until 10:30. 

CHAIRMAN RIORDAN:  Is there any disagreement or objection?  The meeting is extended for a half hour. 

COMMISSIONER HAASE:  Holly, I think you're right that most of us have come to a position on the central issue.  How much acreage should be zoned for retail commercial. And certainly I think we can move forward by simply voting on that rezoning request.  If it succeeds then adding conditions, I'm going to generally favor all the rest of the rezonings.  If it fails then I, I think that tells us that the land use needs to be redesigned.  So all the other rezonings make no sense at that point.  So my, my sense is that we could move forward if nobody objects by simply voting on the PCD to rezone. 

CHAIRMAN RIORDAN:  Someone wants to make a motion that would be entertained by the chair? 

COMMISSIONER HAASE:  I'm yielding for somebody to make a positive motion. 

COMMISSIONER LAWSON:  Positive, yeah, kind of what  I -- I had the same thought.  And so to follow-up on that thought I will, in fact, initiate a motion for -- make sure  I get this right -- Item 6A which would be the rezoning from   A to PCD-2 of 59.0 acres and my recommendation would be for approval and forward a recommendation accordingly to the  city council, and this would be with recognition of findings of fact in accordance with the body of the staff report and  I'm really struggling to decide if there are conditions I  should reference but haven't.  If there are, if there are help me.  

MR. PATTERSON:  Yes, there would be, on Page 2 there would be three conditions 1, 2 and 3A, B, C and D. 

COMMISSIONER LAWSON:  Okay.  All right, yeah, exactly right.  Yes.  With the conditions established, three conditions established most specifically probably would be the recognition of the restrictions on gross footage of retail commercial space to be included therein in the motion.   

CHAIRMAN RIORDAN:  Is there a second? 

COMMISSIONER JENNINGS:  I'll second it.  I think A, B, C, D contradict themselves in some ways if you understand them. 

COMMISSIONER LAWSON:  I, I have – 

COMMISSIONER JENNINGS:  I think we all know how  it's supposed to read – 

COMMISSIONER LAWSON:  Yeah, B and C I guess we can digress and try and hammer that out.  I gather the applicant must not have felt that there was anything totally untoward in the numbers referenced, they surely would have made some kind of statement to that effect. 

COMMISSIONER BURRESS:  I have a comment on that. 

CHAIRMAN RIORDAN:  Commissioner Burress. 

COMMISSIONER BURRESS:  I think we had discussed before the fact it doesn't quite contradict itself but it cancels itself out but there's no contradict, you're not -- it's not an impossibility. 

COMMISSIONER EICHHORN:  I remember that conversation. 

COMMISSIONER BURRESS:  It's okay to adopt it because it's the language that's in our plan. 

COMMISSIONER JENNINGS:  In theory that's way I read it, so second. 

COMMISSIONER LAWSON:  Thank God for the perpetuates. 

CHAIRMAN RIORDAN:  Further discussion?  Seeing none we will come to a vote, this is for approval of the rezoning from A to PCD-2.  All those in favor raise their hand.   

 (Four voted in favor).   

CHAIRMAN RIORDAN:  Four for it.  All those against?   

 (Haase, Ermeling, Krebs, Burress and Erickson voted against).   

CHAIRMAN RIORDAN:  Motion fails.  

Commissioner Eichhorn? 

COMMISSIONER EICHHORN:  Might I ask a question of applicant? 

CHAIRMAN RIORDAN:  Yes. 

COMMISSIONER EICHHORN:  At the time knowing that the first and largest motion of that project just did not receive zoning, is there a reason to proceed with the rest or would a deferral be in the more liking? 

MS. ELDRIDGE:  May I have two minutes? 

CHAIRMAN RIORDAN:  Yes. 

MS. ELDRIDGE:  I don't mean to speak -- I mean two minutes to confer. 

CHAIRMAN RIORDAN:  Correct, to have counsel.  

MS. ELDRIDGE:  Thank you.  What we would request of the commission are a couple of understandings.  First I have a question.  We would like to come back under the existing codes.  We don't want a deferral to then change the codes we're working under.  Would that be consistent? 

MS. STOGSDILL:  I believe so.  I think -- I know the previous draft had something for people in the pipeline could choose which way to go. 

CHAIRMAN RIORDAN:  My understanding is you would have that opportunity to come back under this code or under the new code, either one. 

MS. ELDRIDGE:  Then we would request that the commission reconsider its denial for the purposes of deferring the entire project rather than having one piece of it denied and the others deferred, and that would require somebody who I guess voted in the -- well, you have a parliamentary and I don't have to tell you how it works. 

CHAIRMAN RIORDAN:  Commissioner Burress. 

COMMISSIONER BURRESS:  Chairman, technically we did not deny it, we failed to support it.  At the moment we have no position.  So we can still defer the entire thing. 

MS. ELDRIDGE:  Well, the failure to recommend acts as a denial. 

COMMISSIONER BURRESS:  If it were forwarded with no further action, but if we deferred it right now without finalizing, taking it off our agenda, we don't have a position yet. 

MS. ELDRIDGE:  But that's why I was -- just wanted to make it crystal clear by having that reconsidered and then deferred so that it remains on your agenda. 

COMMISSIONER BURRESS:  I see what you're saying. 

MS. ELDRIDGE:  Does that make sense? 

COMMISSIONER BURRESS:  Yeah, to have it reconsidered, someone who voted in the winning party, I would have to change their vote and none of us might be willing to do that.  I understand why you want it reconsidered, but I'm claiming you don't need that, but I understand where you would feel safer. 

MR. HERNDON:  Or request that they vote to defer it out in -- 

MS. ELDRIDGE:  Well, I suppose in the alternative the next best choice if you're unwilling to do that is to -- 

COMMISSIONER BURRESS:  I mean if somebody wants to change their vote. 

  MS. ELDRIDGE:  To simply vote to defer all of the requests. 

COMMISSIONER BURRESS:  Yeah. 

MS. ELDRIDGE:  Rather than the remaining requests. 

COMMISSIONER BURRESS:  Right. 

COMMISSIONER HAASE:  Chairman, I would do whatever we need to do to defer every item as being a member of the majority vote on that. 

CHAIRMAN RIORDAN:  Okay.  I would -- Chair would accept a motion for deferral, if there's a specific time. 

COMMISSIONER LAWSON:  That's my question. 

COMMISSIONER HAASE:  Do you want us to take an action to make us feel more comfortable that we, in fact, have reversed that vote and if so, would you recommend what that would be? 

MS. ELDRIDGE:  It would mean that one of the persons who voted against the motion would need to make a motion to reconsider it and then as the reconsideration offer a motion to defer rather than deny. 

COMMISSIONER HAASE:  So moved. 

COMMISSIONER KREBS:  I have a question about that before you move.  My understanding is that when a motion goes forth that we fail to pass, we have then taken no action and we always have to make a second motion that then passes with a positive action.  So we are only in Stage 1 of that series of actions and so now we're at a place where we need a second positive action and that that second positive action could be to defer. 

COMMISSIONER HAASE:  You may well be right.  I am just personally willing to take the positive step to be sure that we erase what may have been the outcome of our previous vote so that we go forward with a clean slate and defer all the elements. 

CHAIRMAN RIORDAN:  Commissioner Burress. 

COMMISSIONER BURRESS:  Well, since there is some range of uncertainly I understand what the applicant wants and I see why Commissioner Haase wants to do it.  I would  like to suggest a very slightly different tact.  Which is Commissioner Haase moves to reconsider, I guess you can get a second from somebody who voted for it, and at that point when that's on the floor we make a motion to defer without actually voting on the reconsideration.  That would be enough.  That would take the whole issue, keep the whole issue on the table. 

MS. ELDRIDGE:  That would be fine. 

COMMISSIONER HAASE:  Okay.  I would move to reconsider the previous motion. 

CHAIRMAN RIORDAN:  Is there a second? 

COMMISSIONER ERMELING:  Second. 

CHAIRMAN RIORDAN:  At this point -- 

COMMISSIONER BURRESS:  Mr. Chairman. 

CHAIRMAN RIORDAN:  Yes, Mr. Burress.   

COMMISSIONER BURRESS:  I would recommend to defer that issue and all related issues on item 6 until when?  When do you want it? 

MR. HERNDON:  Indefinitely? 

MS. ELDRIDGE:  No, we don't want it indefinitely. 

MR. HERNDON:  Can we get longer than that? 

MS. STOGSDILL:  I can help you with some submittal dates.  March 1st is the submittal date for the April 17th and 19th meetings.  April 5th is the submittal date for the May 22nd, May 24th meetings.  So May 10th would be submittal date for the June meetings so -- and we would need to have -- 

MR. HERNDON:  I would say May or June. 

MS. STOGSDILL:  We would need that for the applicant to have time to do that. 

MS. ELDRIDGE:  May we just have that deferred until we can bring, bring something to the staff?  And leave it that way rather than -- yes, certainly within this calendar year.  But I think that it's very difficult to know. 

MR. HERNDON:  Took over a year to get this far. 

MS. ELDRIDGE:  It's going to take a while to bring something back to the staff. 

COMMISSIONER BURRESS:  I stopped hearing Robert but I think we can't defer that, I think we have to defer to a definite day.  How about we defer to late June and you ask for a further deferral and if we get it done sooner we can bring it in sooner.  Is that's fine? 

MS. ELDRIDGE:  Thank you very much.    

COMMISSIONER BURRESS:  To June? 

COMMISSIONER ERMELING:  Second. 

CHAIRMAN RIORDAN:  All those in favor -- any further discussion.  All those in favor for deferral till June for all the items to raise your hand?   

                       (Everyone voted for).   

CHAIRMAN RIORDAN:  All those against?   

                       (No one raised hand).   

CHAIRMAN RIORDAN:  Item passes.   
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